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MORRI SON, Judge: This case was heard pursuant to section
7463 of the Internal Revenue Code in effect when the petition was
filed. Under section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be

treated as precedent for any other case.!

1Unl ess otherwi se indicated, all further section references

are to the Internal Revenue Code in effect for the years in
(continued. . .)
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On Cctober 22, 2007, respondent (“the IRS") issued
petitioner, AOlie B. Stone, a notice of deficiency for tax years
1994, 1995, 1996, and 1997. The notice stated that the IRS had
determ ned that Stone had deficiencies in tax of (i) $5,579 for
1994, (ii) $6,042 for 1995, (iii) $6,902 for 1996, and (iv)
$13,973 for 1997. The notice also stated that the I RS had
determ ned that Stone was liable for fraud penalties under
section 6663(a) of (i) $4,184.25 for 1994, (ii) $4,531.50 for
1995, (iii) $5,176.50 for 1996, and (iv) $10,479.75 for 1997.

Stone tinely filed a petition challenging the IRS s
determnations. He was a District of Colunbia resident at the
time of filing.

We have jurisdiction to redeterm ne the anmounts of Stone’s
deficiencies and to determ ne whether Stone is liable for the
fraud penalties. See sec. 6214(a).

Backgr ound

The parties stipulated some facts; those facts are so found.
Stone was a public servant during the years at issue, 1994
t hrough 1997. He worked for the federal governnent as a utility
systens repair operator |eader for the CGeneral Services
Adm nistration at the Suitland federal conplex in Maryland. As

part of his job, Stone was responsible for repair and mai nt enance

Y(...continued)
issue, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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projects. These projects included work on the conplex’s heating,
el ectrical, ventilation, and air-conditioning systens.

The General Services Adm ni stration outsourced sone of the
repair and mai ntenance work to private contractors. |If a
project’s estimted cost was above $2,500, the General Services
Adm ni stration used a bidding process to select contractors. No-
bid contracts were used for projects bel ow $2, 500.

Stone played an inportant role in the contracting process.
He hel ped determ ne which projects would be outsourced. His
managers relied on his representati ons about the need for and the
cost of these projects. And he recommended contractors for the
no-bid contracts.

For obvious reasons, workers in Stone’'s position were
prohi bited from accepting things of value fromcontractors. Yet
Stone recei ved cash, goods, and services fromcontractors worKking
at Suitland. The parties stipulated that he received the
fol | ow ng:

. In 1994, Stone received $21,709 in noney and property

fromCRT Electric. CRT paid him $19,000 by 11 checks

and bought hima Jacuzzi valued at $2, 7009.

o In 1995, Stone received $22,100 from CRT Electric and

JEC Industries. CRT paid him $20,100 by 10 checks, and

JEC paid him $2,000 by 1 check.
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. In 1996, Stone received $19,535 in noney, services, and

property. CRT Electric paid him$13,745 by 9 checks
and bought hi m nusi cal equi pnent and installation
servi ces valued at $790. JEC Industries paid $5, 000
for renovation work on his hone.

. In 1997, Stone received $47,363 in noney, services, and

property. CRT Electric paid him $28,820 by 7 checks,
bought hi m nusi cal equi prent val ued at $2, 099, and
bought hi m supplies valued at $2,597 for renovating the
interior of his hone. JEC Industries bought him
cabi nets valued at $1,619 and paid $2,900 for work on
his truck. M chael Lew s bought Stone furniture val ued
at $2,334 and gave hi msupplies valued at $2, 444 for
bui l ding a deck and a wal kway. Lew s’s conpany paid
$2,750 to have Stone’s deck and wal kway built.
Christopher T. Fitzgerald paid Stone $1,800 by 2
checks. 2
Stone did not report the noney, goods, or services he

received fromthe contractors on his tax returns. For each year

at issue, Stone tinely filed a Form 1040, U.S. Individual Incone

Tax Return. The only incone itens he reported for those years

were wages; taxable interest; and taxable refunds, credits or

2The parties stipulated that Stone received $1, 800 from
Fitzgerald but provided no further explanation about this anount.
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of fsets of state and |ocal inconme taxes. Stone reported the

follow ng income for each year:

Ref unds,

credits, or

of fsets of
Year Wages | nt er est t axes Tot al
1994 $35, 366 0 $363 $35, 729
1995 37, 946 $13 952 38,911
1996 42,711 0 0 42,711
1997 44, 233 240 0 44,473

In Cctober 2001, a federal grand jury in Maryland charged
Stone with 13 counts, including conspiracy, submtting fal se
clains, filing false tax returns, and accepting paynents as a
public official. Stone pleaded guilty to four counts of filing
false tax returns in violation of section 7206(1), one count for
each of the years at issue.® After trial inthe US. Dstrict
Court for the District of Maryland, Stone was convicted of
conspiracy in violation of 18 U S.C. sec. 371, acceptance of
paynment by a public official in violation of 18 U. S.C. sec.
201(c)(1)(B), and five counts of subm ssion of false clains in
violation of 18 U S.C. sec. 287. The court sentenced himto 7

years in prison

3Under sec. 7206(1), a person commits a felony if that
person “WIlIlfully makes and subscri bes any return, statenent, or
ot her docunent, which contains or is verified by a witten
declaration that it is nade under the penalties of perjury, and
whi ch he does not believe to be true and correct as to every
material matter”.
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On Cctober 22, 2007, the IRS issued Stone the notice of
deficiency for tax years 1994, 1995, 1996, and 1997. The IRS
determ ned that Stone failed to report the foll ow ng anounts of
gross income: (i) $21,709 for 1994, (ii) $22,100 for 1995, (iii)
$24,635 for 1996, and (iv) $48,152 for 1997. Stone conceded that
the anobunts determned in the notice of deficiency were correct
for 1994 and 1995. The parties agreed that the correct anount
for 1996 was $19,535 and that the correct anobunt for 1997 was
$47,362. The notice stated that the I RS determ ned the follow ng
deficiencies in tax: (i) $5,579 for 1994, (ii) $6,042 for 1995,
(iii) $6,902 for 1996, and (iv) $13,973 for 1997. And the notice
stated that the IRS determ ned that Stone was |iable for the
foll owi ng penalties under section 6663(a): (i) $4,184.25 for
1994, (ii) $4,531.50 for 1995, (iii) $5,176.50 for 1996, and (ivV)
$10,479.75 for 1997.

Di scussi on

The parties have agreed on the anounts of unreported incone.
St one conceded that he had unreported i ncome of $21,709 for 1994
and $22,100 for 1995, the ampunts determined in the notice of
deficiency. The parties have agreed that Stone had unreported
i ncone of $19,535 for 1996 and $47,362 for 1997, slightly |ess
than the anmounts determned in the notice of deficiency.

The parties disagree on (i) whether Stone is liable for the

section 6663(a) penalties and (ii) whether section 6501(c)(1)
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permts the RS to assess taxes for the years at issue. As we
explain below, Stone is liable for the section 6663(a) penalties,
and section 6501(c)(1) permts the RS to assess taxes for the
years at issue.

| . Section 6663(a) Penalty

Section 6663(a) provides: “If any part of any underpaynent
of tax required to be shown on a return is due to fraud, there
shall be added to the tax an anount equal to 75 percent of the
portion of the underpaynent which is attributable to fraud.” The
| RS has the burden of proving that a taxpayer is liable for the
section 6663(a) penalty by clear and convincing evidence. Sec.

7454(a); Rule 142(b); see also Feller v. Conm ssioner, 135 T.C

497, 501 (2010). If the IRS proves that part of an underpaynent
for a tax year is due to fraud, we treat the entire underpaynment
for that year as due to fraud, unless the taxpayer shows by a
preponderance of the evidence that another part of the

under paynent is not due to fraud. Sec. 6663(b).

The parties have stipulated that underpaynents existed for
all four years at issue. The underpaynents consisted of the
taxes that Stone failed to report on the noney, property, and
services he received fromthe contractors. W find that the I RS

has shown by cl ear and convi ncing evidence that the entire
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under paynent for each year at issue is attributable to fraud for
the follow ng reasons:*

. Stone consistently failed to report substantial anounts

of incone over a period of years. See Klassie v.

United States, 289 F.2d 96, 101 (8th Cr. 1961) (“A

consi stent pattern of underreporting |arge anmounts of
i ncone over a period of years is substantial evidence
* * * Tof] an intent to defraud”).

. Stone engaged in crimnal activity as shown by his
convictions for accepting a paynent in violation of 18
U S C sec. 201(c)(1)(B) and submtting false clains in

violation of 18 U S.C. sec. 287. See Petzol dt v.

Conm ssioner, 92 T.C. 661, 701 (1989) (stating that the

t axpayer’s convictions of crines related to the
under st atenment were evidence of fraudulent intent);

McGee v. Comm ssioner, 61 T.C 249, 260 (1973) (stating

“The IRS also clains that Stone admtted that he did not
report incone so that he would not have to pay tax on it. W
di sagree. On cross-examnation, the I RS asked Stone whether he
did not report the incone so he would not have to pay tax on it.

According to the transcript, Stone answered: “Well, | nean, |
just didn’t think of it like that. | just went on, but the
bottomline would be yes. At the end of the day, that’s what it
woul d ook like.” @Gven the transcript’s punctuation, the RS s

interpretation is plausible. But we believe the |ast part of
Stone’s answer is properly punctuated as “but the bottomline
woul d be yes, at the end of the day that’s what it would | ook
like.” In other words, we understand Stone’'s answer to be a
denial followed by an acknow edgnent that it could appear as if
he did not report the incone to avoid paying taxes.
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that we may infer fraudulent intent from evidence a

t axpayer was attenpting to defraud another), affd. 519
F.2d 1121 (5th Cr. 1975).

Stone engaged in crimnal activity as shown by his

pl eading guilty to filing false tax returns in

viol ation of section 7206(1). See, e.g., Evans v.

Comm ssioner, T.C Meno. 2010-199 (stating that

pl eading guilty to violating section 7206(1) was

evi dence of fraud); Valbrun v. Conmm ssioner, T.C Meno.

2004- 242 (stating that conviction under section 7206(1)
IS persuasive evidence of intent to evade tax).

Many of the paynents Stone received were in the form of
| abor, supplies, or other property and thus were easier

to conceal fromthe IRS. See Spies v. United States,

317 U. S. 492, 499 (1943) (stating that fraud may be
inferred from*“any conduct, the likely effect of which

woul d be to mslead or to conceal ”); Robinson v.

Comm ssioner, T.C Meno. 1990-235 (finding fraud where

county worker did not report simlar kickbacks).
Stone’ s cashing the checks he received, rather than
depositing theminto his bank account, made the checks
less likely to be discovered by the IRS. See Spies v.

Conmi ssi oner, supra at 499.
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We also find that Stone has not proven by a preponderance of
t he evidence that any part of the underpaynents was not
attributable to fraud.

1. Statute of Limtations

CGenerally, the IRS nust assess inconme tax wthin three years
of the later of (i) the date a taxpayer files a return or (ii)
the | ast day prescribed by law or by regulations for filing the
return. Sec. 6501(a) and (b)(1); see also secs. 301.6501(a)-
1(a), 301.6501(b)-1(a), Proced. & Adm n. Regs. But if part of an
under paynment in a year is due to fraud, section 6501(c)(1) allows
the IRS to assess the tax for that year at any tine. Sec.
6501(c)(1); sec. 301.6501(c)-1(a), Proced. & Adm n. Regs.; Lowy
v. Conmm ssioner, 288 F.2d 517, 520 (2d CGr. 1961), affg. T.C

Menmo. 1960- 32.
The determ nation of fraud for section 6501(c) (1) purposes
is the sane as the determnation of fraud for section 6663(a)

purposes. Neely v. Conm ssioner, 116 T.C. 79, 86 (2001); Rhone-

Poul enc Surfactants & Specialties, L.P. v. Conm ssioner, 114 T.C.

533, 548 (2000). And as we have al ready expl ai ned, Stone is
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liable for the section 6663(a) penalty for each year at issue.
Thus under section 6501(c)(1), the IRS may assess the taxes for
1994, 1995, 1996, and 1997 at any tine.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




