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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of sections 6330(d) and 7463 of the

I nternal Revenue Code in effect when the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cated, all subsequent section references are to the Internal

Revenue Code, as anended.
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On Decenber 23, 2003, respondent issued to petitioner a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6330 (notice of determnation) in which respondent
sustained a proposed levy to collect the statutory interest and
addition to tax relating to petitioner’s 1998 tax liability.
Pursuant to section 6330(d), petitioner seeks review of
respondent’s determi nation follow ng an adm ni strative hearing.

The issues for decision are: (1) Wether respondent abused
his discretion in failing to abate interest for tax year 1998,
and (2) whether respondent abused his discretionin failing to
abate the addition to tax under section 6651(a)(3)! for tax year
1998.

Backgr ound

Sone of the facts have been stipul ated, and they are so
found. The stipulation of facts, and the attached exhibits are
incorporated by this reference. Petitioner resided in Huntington
Beach, California, at the tinme the petition was fil ed.

| . Settl enent Proceeds From Lawsui t

In 1997, petitioner was the plaintiff in a |awsuit against
Wody’'s Wharf, and others (defendants), wherein she all eged

cl ains of sexual harassnent and discrim nation. I n 1998,

! The parties have not clearly explained the nature of the
addition in issue. W have concluded, based on an exam nation of
the entire record, that petitioner seeks an abatenment of the sec.
6651(a)(3) addition to tax.
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petitioner and defendants entered into a Confidential Settlenent
Agreenent and General Rel ease (settlenent agreenent) wherein
petitioner would receive $75,000 for pain and suffering regarding
the alleged clains. Petitioner received $75,000 in settl enent
proceeds from Wody's Wharf in 1998. Wody' s Warf issued a
Form 1099 M SC, M scel | aneous I nconme, to petitioner and reported
the paynent to the Internal Revenue Service.

1. Tax Return

Petitioner tinely filed a 1998 Federal inconme tax return
reflecting a tax liability of $3,460. There was no renittance
with the return. In March 2000, petitioner paid in full the
outstanding tax liability, plus accruals of interest and an
addition to tax for failure to tinely pay the tax shown on the
return.

[11. Adjustments and Notice of Deficiency

On July 26, 2000, respondent issued a 30-day letter to
petitioner proposing changes to her 1998 return, resulting in an
additional tax liability due frompetitioner of $25, 466.
Petitioner disagreed with the proposed changes.

On Decenber 6, 2000, respondent issued a notice of
deficiency for 1998 deternining a deficiency of $19, 024, and an
accuracy-rel ated penalty under section 6662(a) of $3, 805.
Petitioner did not file a petition with this Court, but on

Decenber 12, 2000, petitioner’s counsel submtted a letter to
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respondent stating that petitioner excluded the $75, 000 because
petitioner was told by several people (including oral advice by
an Internal Revenue Service (IRS) enployee) that the $75, 000 was
not includable in petitioner’s 1998 gross incone. Upon the
failure of petitioner to file a tinely petition, the deficiency
and penalty were assessed. Responding to inquiries from
petitioner and petitioner’s counsel, respondent abated the
section 6662(a) penalty on June 4, 2001, but did not change the
determ nation that the proceeds were includable in petitioner’s
1998 gross incone.?

V. Collection Proceeding

On May 27, 2002, respondent issued to petitioner a Letter
1058, Final Notice of Intent to Levy and Notice of Your R ght to
a Hearing. On June 9, 2002, petitioner tinely filed a Form
12153, Request for a Collection Due Process Hearing (hearing).

At the Novenber hearing,® petitioner asserted that the $75, 000
was excl udable fromgross i ncone and requested an abat enment of
penalties and interest. Petitioner submtted an offer-in-
conprom se (O C) for $8,000, but it was rejected because
petitioner had the ability to fully pay the tax liability by an

instal l ment agreenent. On Decenber 5, 2002, petitioner filed a

2 Respondent assessed an addition to tax under sec.
6651(a) (3) on various dates in 2001.

3 Petitioner met with representatives of the I RS a nunber
of tinmes between Novenber 2002 and Cctober 2003.
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Form 843, daimfor Refund and Request for Abatenent, requesting
abatenent of the interest, and addition to tax on the grounds
that they were caused by IRS errors and del ays.

V. Amended Return

On Cctober 8, 2002, petitioner submtted to respondent a
Form 1040X, Amended U.S. |ndividual |Incone Tax Return, for
t axabl e year 1998, anending the 1998 Federal incone tax return to
reflect the additional inconme of $75,6000, and an increase in
item zed deductions of $25,032 for |egal fees and costs.
Petitioner’'s $14, 487 paynent of her tax liability was credited on
January 15, 2003. |In Septenber 2003, respondent processed the
amended return, allowed the item zed deductions, and adjusted the
return, decreasing petitioner’s assessed tax. Neverthel ess,
there was still a bal ance due on petitioner’s account for 1998.

VI . Notice of Determ nation

On Decenber 30, 2003, respondent issued a notice of
determ nation. The Appeals officer determ ned that petitioner
was not entitled to an interest abatenent because the delays in
resol ving her delinquent incone tax liability were directly
attributable to clains that she was not liable for the tax on the
anounts she received in her lawsuit. Petitioner tinmely filed a
petition on January 23, 2004.

Petitioner asserts that the interest and addition to tax

shoul d be abated due to inconsistent positions and adm nistrative
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del ays by the IRS. Respondent asserts that there was no abuse of
discretion in failing to abate statutory interest because
petitioner did not identify the errors or delays. Respondent
asserts that petitioner cannot challenge the addition to tax as
part of the underlying tax liability because petitioner received
a notice of deficiency and had a previous opportunity to contest
t he tax.

Di scussi on

This Court has jurisdiction under section 6330 to review the
Comm ssioner’s adm ni strative determ nations. Sec. 6330(d).
Section 6330(c)(2)(A) provides that the taxpayer nmay raise any
rel evant issue with regard to the Conm ssioner’s collection
activities, including spousal defenses, challenges to the
appropri ateness of the intended collection action, and
alternative neans of collection. Additionally, the taxpayer may
chal | enge the existence or anpunt of the underlying tax
liability, including a liability reported by the taxpayer on an
original return, if the taxpayer “did not receive any statutory
notice of deficiency for such tax liability or did not otherw se
have an opportunity to dispute such tax liability.” Sec.

6330(c)(2)(B); see also Montgonery v. Conm ssioner, 122 T.C 1,

9-10 (2004).
Petitioner’s underlying tax liability is not at issue

because petitioner received a notice of deficiency on Decenber 6,
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2000, and petitioner did not file a tinely petition.
Accordingly, we review the determ nation for abuse of discretion.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000); _Goza v.

Comm ssioner, 114 T.C 176, 181 (2000). Petitioner did not raise

collection alternatives or argue that the failure of respondent
to accept the O C was an abuse of discretion. Accordingly, we
need not consider whether the Appeals officer’s refusal to accept
the OC submtted by petitioner was arbitrary, capricious, or

w t hout sound basis in fact or law. The only issues appear to be
an abatenent of interest and an addition to tax.

Abat enent of | nterest

If, as part of a section 6330 proceeding, a taxpayer nakes a
request for abatenment of interest, we have jurisdiction over the
t axpayer’s request for abatenment that is the subject of the

Conmi ssioner’s collection activities. Katz v. Conm ssioner, 115

T.C 329, 340-341 (2000); Moore v. Comm ssioner, 114 T.C 171

175 (2000). This Court nay order an abatenent of interest if the
Comm ssi oner abuses his discretion in failing to abate interest.
Sec. 6404(i)(1). The taxpayer nust show that the Conm ssioner
exercised his discretion arbitrarily, capriciously, or wthout

sound basis in fact or law. Wodral v. Comm ssioner, 112 T.C.

19, 23 (1999).
As applicable for the year in issue, section 6404(e) permts

the Comm ssioner to abate interest with respect to any
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“unreasonabl e” error or delay resulting froma mnisterial or
managerial act.* The regulations define a mnisterial act as a
“procedural or nechanical act that does not involve the exercise
of judgnment or discretion, and that occurs during the processing
of a taxpayer’s case after all prerequisites to the act, such as
conferences and review by supervisors, have taken place.” Sec.
301. 6404-2(b)(2), Proced. & Adm n. Regs. The regul ations define
a managerial act as “an admnistrative act that occurs during the
processi ng of a taxpayer’s case involving the tenporary or
permanent | oss of records or the exercise of judgnent or
di scretion relating to managenent of personnel.” Sec. 301.6404-
2(b)(1), Proced. & Adm n. Regs.

Petitioner asserts that respondent provided inconsistent
responses regarding the inclusion of the settlenent proceeds in
petitioner’s gross inconme. The record indicates that respondent
consistently informed petitioner that the settlenent proceeds
were includable in her 1998 gross inconme. There is nothing in
this record indicating that petitioner was advi sed that the
proceeds were excludable. In any event, even if respondent gave

erroneous advice, it would not constitute a “managerial act”.

4 Sec. 6404(i), formerly sec. 6404(g), is applicable to
requests for abatenent after July 30, 1996. Taxpayer Bill of
Rights 2 (TBOR 2), Pub. L. 104-168, sec. 302, 110 Stat. 1457
(1996). Further, sec. 301(a)(1) and (2) of TBOR 2 permts
abatenent of interest wth respect to unreasonable error or del ay
from “managerial” acts, effective for interest accruing with
respect to tax years beginning after July 30, 1996.
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See id. “A decision concerning the proper application of federal
tax law (or other federal or state law) is not a managerial act.”

ld.; see also Nelson v. Conm ssioner, T.C. Mnop. 2004-34

(incorrect advice is not considered a mnisterial act).

Petitioner has not identified specific errors or delays resulting
froma mnisterial or managerial act. Respondent’s determ nation
is sustained on this issue

1. Addition to Tax

A taxpayer may raise at a section 6330 hearing challenges to
t he exi stence or anmount of the underlying tax liability for any
tax period if the taxpayer did not receive any statutory notice
of deficiency for such tax liability or did not otherw se have an
opportunity to dispute the addition to tax relating to her incone
liability. Sec. 6330(c)(2)(B)

Section 6651(a)(3) inposes an addition to tax for failure to
pay any amount, in respect of any tax required to be shown on a
return which is not so shown, within 21 cal endar days fromthe
date of notice and demand of paynent. The addition to tax under
section 6651(a)(3) is in an anmbunt of 0.5 percent of the anobunt
of such tax if the failure to pay the tax is for not nore than
one nonth, with an additional 0.5 percent for each additional
month or fraction thereof during which such failure to pay
continues, not to exceed 25 percent in the aggregate. The

addition to tax under section 6651(a)(3) is inposed unless the
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t axpayer establishes that the failure was due to reasonabl e cause
and not willful neglect. Since the section 6651(a)(3) addition
follows fromthe failure to pay an anount after notice and
demand, it is not subject to the deficiency procedures. Sec.
6665(b) .

It appears that the section 6651(a)(3) addition was assessed
after notice and demand for paynment of the tax liability.
Petitioner did not have a prior opportunity to dispute this
addition as it was not included in the notice of deficiency. 1d.
Accordi ngly, we consider petitioner’s claimin this proceeding.
In this connection, petitioner did not present any evidence or
expl anation that the failure to pay was due to reasonabl e cause
or that the addition to tax was otherw se i nproperly inposed.
Respondent did not abuse his discretion in failing to abate the
addition to tax.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

An appropriate decision will

be entered for respondent.




