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MVEMORANDUM OPI NI ON

GALE, Judge: Respondent determ ned deficiencies in
petitioner’s 2005 and 2006 Federal incone tax of $2,892 and

$1,642, respectively, and accuracy-rel ated penalties under
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section 6662(a)' of $578.40 and $328.40, respectively. After
concessions,? the issues for decision are: (1) Wether
petitioner is entitled to deduct certain expenses clainmed on
Schedules C, Profit or Loss From Busi ness, from his handyman
busi ness for 2005 and 2006, and (2) whether petitioner is |iable
for accuracy-rel ated penalties under section 6662(a) and (b)(1)
for negligence or disregard of rules or regulations for 2005 and
2006.

Backgr ound

At the tinme the petition was filed, petitioner resided in
New Jer sey.

Petitioner was self-enployed as a handynan in 2005 and 2006
and operated fromhis residence a business called Mghty Unk
Handyman, L.L.C

On Schedule C of his tinely Federal inconme tax return for
2005, petitioner claimed deductions of, inter alia, (i) $3,782
for “casual |abor” expenses, (ii) $3,781 for neals and
entertai nnent expenses, and (iii) $9,452 for car and truck
expenses.

Respondent issued a tinmely notice of deficiency for 2005

(2005 notice) disallowng all of petitioner’s claimnmed deductions

Unl ess otherwi se noted, all section references are to the
| nternal Revenue Code of 1986, as anended and in effect for the
years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

2Respondent concedes that petitioner is not liable for the
accuracy-rel ated penalties for 2005 and 2006 under sec.
6662(b)(2) or (3) determned in the notices of deficiency.
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for “casual |abor” and neal s and entertai nnent expenses and
$4,038 of petitioner’s claimed deduction for car and truck
expenses. The determ nation concerning the car and truck
expenses refl ected respondent’ s acceptance of petitioner’s
substanti ati on of $6, 768 of the $9,452 in expenses clainmed and an
al l omance of 80 percent of the substantiated anmount, or $5, 414,
as constituting the allocabl e busi ness use of a car that
petitioner used in his business. Respondent disallowed the

bal ance of 20 percent as allocable to personal use of the car.
The 2005 notice al so determ ned an accuracy-rel ated penalty under
section 6662(a).

On Schedule C of his tinely Federal inconme tax return for
2006, petitioner claimed, inter alia, expenses of (i) $2,219 for
“tel ephone” and (ii) $3,693 for |egal and professional services.

Respondent issued a tinely notice of deficiency for 2006
(2006 notice) disallowing all of petitioner’s clainmed expenses
for tel ephone and | egal and professional services for 2006 and
i nposi ng an accuracy-rel ated penalty under section 6662(a).

In a tinmely petition, petitioner chall enged respondent’s
determ nation of the deficiencies and accuracy-rel ated penalties
for 2005 and 2006.

Di scussi on

Deductions are a matter of |egislative grace, and the burden

of showing entitlement to a clained deduction is on the taxpayer.
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See, e.g., Rule 142(a); I NDOPCO, Inc. v. Conm ssioner, 503 U S.

79, 84 (1992); New Colonial lce Co. v. Helvering, 292 U S. 435,
440 (1934).2 Section 162(a) provides that there shall be all owed
as a deduction all the ordinary and necessary expenses paid or
incurred by the taxpayer during the taxable year in carrying on
any trade or business. Taxpayers nust maintain records
sufficient to substantiate the anobunts and purposes of deductions

claimed. See sec. 6001; Hradesky v. Commi ssioner, 65 T.C. 87,

89-91 (1975), affd. per curiam540 F.2d 821 (5th Cr. 1976).
Under the Cohan rule, in the event that a taxpayer

establi shes that he or she has incurred a deducti bl e expense but

is unable to substantiate the preci se anount, the Court may

approxi mate the anount of the expense. Cohan v. Comm ssioner, 39

F.2d 540, 543-544 (2d Gr. 1930). The Court nust have sufficient
evi dence upon which to nake a reasonable estimate to apply the

Cohan rule. Vanicek v. Commi ssioner, 85 T.C. 731, 742-743

(1985).

Section 274(d) provides nore stringent substantiation
requirenents in the case of expenditures or the use of property
that nay readily serve personal as well as business purposes.
Such expenditures or property use include those for
entertai nment, including neals, or autonobile use. Secs.

274(d) (2), (4), 280F(d)(4); sec. 1.274-2(b)(1), Incone Tax Regs.

3Petitioner has not clainmed or shown entitlenent to any
shift in the burden of proof pursuant to sec. 7491(a).
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Taxpayers mnust substantiate such expenditures or property use by
adequate records made at or near the tinme of the expenditure or
use of (i) the anmpbunt of the expense, (ii) the tinme and pl ace of
the entertai nment or use of the property, (iii) the business
pur pose of the expense, and (iv) the business relationship to the
t axpayer of the persons who were entertai ned or who used the
property. Sec. 274(d); sec. 1.274-5T(b)(3), (6), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46015, 46016 (Nov. 6, 1985); see
al so sec. 274(k). Under the regulations pronul gated under
section 274, one of the elenents that the taxpayer nust
substantiate for an autonobile expense is the anmount of the

busi ness use and the anpbunt of the total use of the autonpbile

for the taxable period, based on mleage. Bradley v.

Conmi ssioner, T.C. Meno. 1998-170; Mkspringer v. Conni Ssioner,

T.C. Meno. 1994-468; sec. 1.274-5T(b)(6)(i)(B), Tenporary | ncone
Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

As an alternative to providi ng adequate docunentati on
nmeeting the foregoi ng standards, a taxpayer may substantiate an
expense covered by section 274(d) by sufficient evidence
corroborating the taxpayer’s own statenent of the required
el ements of section 274(d). Sec. 274(d); sec. 1.274-5T(c)(3),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46010 (Nov. 6, 1985).

The substantiation requirenents for expenses covered by

section 274(d) preclude use of the Cohan rule. Sanford v.
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Commi ssioner, 50 T.C 823, 827-828 (1968), affd. per curiam412

F.2d 201 (2d Cr. 1969); Fessey v. Conmm ssioner, T.C Meno. 2010-

191. O herwise, unless the failure to produce adequate records
or sufficient evidence is due to the | oss of such records through
ci rcunst ances beyond the taxpayer’s control, “No deduction * * *

shall be allowed”. See sec. 274(d); Sanford v. Conmm ssioner,

supra at 827; sec. 1.274-5T(c)(5), Tenporary Incone Tax Regs., 50
Fed. Reg. 46022 (Nov. 6, 1985).

2005 Deducti ons

Casual Labor

On his 2005 Schedule C, petitioner clainmed a deduction for
$3,782 for “casual labor”; that is, anmounts he clainmed he paid to
i ndi vi dual s who assisted himin perform ng jobs for clients.
Respondent di sallowed all of the clainmed deduction for |ack of
substanti ati on.

Petitioner testified that he hired individuals to assist him
wWith projects that were tine sensitive or otherw se could not be
acconpl i shed by petitioner alone. For instance, petitioner
testified that he was once hired to paint a retail store
overni ght, which required the assistance of another individual.
Petitioner also testified, however, that some portion of the
casual | abor expense was attributable to paynments he nade to

hel pers on projects he perfornmed for his church free of charge.
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According to petitioner, he paid for hel pers on 10 to 20 percent
of his projects in 2005.

To substantiate his casual |abor expense, petitioner
proffered a list of 13 individuals® first names. Those nanes
correspond to sone extent to entries on petitioner’s weekly
pl anners for 2005 that recorded his work projects. However,
there is no record of actual anounts paid to any individual on
either the list or the weekly planners.

We are persuaded by petitioner’s testinony that he required
assi stance on sone of his conpensated projects in 2005 for which
he incurred casual | abor expenses. However, we are unable to
account for the paynents that may have been nmade in connection
wWth projects that petitioner perforned for his church w thout
conpensation. Hi s expenses for such projects were not incurred
in carrying on a trade or business, see sec. 162(a), and would
not offset gross receipts fromconpensated projects. “[B]earing
heavily * * * upon the taxpayer whose inexactitude is of his own

maki ng”, we find that petitioner is entitled to a deduction of

$1,500 as a casual | abor expense. Cohan v. Comnm ssioner, supra
at 543-544.

Meal s and Entertai nnent Expenses

On his 2005 Schedule C, petitioner clainmed a deduction for

$3,781 in neals and entertai nnent expenses. Respondent
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di sall owed all of the clainmed deduction for |ack of
substanti ati on.

At trial, petitioner testified that he would purchase neal s
for individuals for business purposes as a neans of generating
| eads for jobs or in exchange for their | ending himtools and
equi pnent needed to conplete jobs. To substantiate his neals
expenses, petitioner produced only his weekly planners, on which
he noted anobunts paid for neals. Mst of the entries on the
pl anners do not state for whom petitioner bought neals or other
information required pursuant to section 274(d). Sec. 1.274-
5T(b)(3), Tenporary Incone Tax Regs., supra.

Petitioner’s vague testinony and the inconplete entries on
his weekly planners do not satisfy the substantiation
requi renents of section 274(d). See id. Accordingly, we sustain
respondent’ s di sall owance of all of petitioner’s deduction for
nmeal s and entertai nnent expenses for 2005.

Car and Truck Expenses

Petitioner clained $9,452 in car and truck expenses on his
2005 Schedule C, representing repair expenses for the car he used
in his handyman busi ness. Respondent disallowed $2,684 of this
anount for |ack of substantiation and all owed 80 percent, or
$5, 414, of the renmminder, treating 20 percent as allocable to

petitioner’s personal use of the car. Petitioner has not offered
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any further substantiation but instead contends that his business
use of the car was greater than 80 percent.

I n support of his claimthat his business use of the car
exceeded 80 percent, petitioner testified that his personal use
of the car was quite |limted because he kept his tools and
equi pnent in the car, nmaking it unsuitable for personal use.
| nst ead, he contends, he would generally borrow his parents’ car
for personal use, as they were unable to drive in the evenings.
Petitioner relies on his weekly planners for 2005 to substantiate
that his business use was greater than 80 percent. The entries
for m|eage on the planners, however, were not contenporaneous.

I nstead, in connection with the exam nation of his return,
petitioner attenpted to reconstruct his m | eage by taking the
odoneter readings on car repair invoices prepared at various
times during 2005 and then allocating the expended mles to each
week on the basis of that week’s appointnents, making notations
to that effect on the weekly pl anners.

The substantiation requirenents of section 274(d) apply to
t he busi ness use of passenger autonobiles, such as petitioner’s
car, which are listed property. Secs. 274(d)(4), 280F(d)(4). As
noted, the records offered to substantiate petitioner’s business
use of the car are not contenporaneous, and for the reasons
di scussed bel ow we concl ude that petitioner has not substantiated

busi ness use in excess of 80 percent by his own statenent and
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sufficient corroborating evidence, as provided in section 1.274-
5T(c)(3), Tenporary Incone Tax Regs., supra.

We have reviewed the weekly planners as annot ated by
petitioner and do not find themreliable for at |east two
reasons. First, nost of the business appointnents do not
indicate the |l ocation of the project. Consequently, the Court
has no neans to assess the reasonabl eness of petitioner’s
estimate of the mleage driven for a given project. Second, it
is clear froma review of the planners that petitioner has
i ncl uded several personal appointnents (e.g., choir practice) as
giving rise to business mleage. Gyven the infirmties of
petitioner’s attenpt at reconstructing his business mleage, we
conclude that he has failed to substantiate busi ness use of the
car in excess of 80 percent for 2005. As a consequence, he has
failed to denonstrate error in respondent’s determ nation that
the car was used no nore than 80 percent for business purposes.
Respondent’ s di sall owance of the clainmed car and truck expenses
in excess of $5,414 is therefore sustained.

2006 Deducti ons

Tel ephone Expense

On his 2006 Schedule C, petitioner clainmed a deduction of
$2,219 for tel ephone expenses that respondent disallowed for |ack
of substantiation. Although petitioner testified that the

expense was for a landline tel ephone used exclusively for
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busi ness purposes, he provided no docunentary substantiation at
trial. The expense is inprobably high, and we concl ude that
petitioner has failed to substantiate it. See also sec. 262(b).
We accordingly sustain the disall owance.

Legal and Prof essi onal Expenses

On his 2006 Schedule C, petitioner clainmed a deduction of
$3,693 for legal and professional expenses that respondent
di sal l owed for |ack of substantiation. Petitioner produced no
docunentary substantiation of this expense and at trial was
unable to recall any details concerning the expenditure. In the
absence of any substantiation, we sustain the disall owance.

Accuracy-Rel ated Penalties for 2005 and 2006

Respondent determ ned that petitioner is liable for
accuracy-rel ated penalties under section 6662(a) and (b)(1) for
negl i gence or disregard of rules or regulations with respect to
t he under paynents determ ned for 2005 and 2006.

Section 6662(a) and (b)(1) inposes a penalty of 20 percent
on that portion of an underpaynent of tax that is attributable to
negli gence or disregard of rules of regulations. GCenerally, no
penalty shall be inposed under section 6662 with respect to any
portion of an underpaynent if with respect to such portion it is
shown that there was reasonabl e cause and that the taxpayer acted

in good faith. Sec. 6664(c); Hi gbee v. Conm ssioner, 116 T.C

438, 446 (2001). The determ nation of whether a taxpayer acted
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wi th reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all pertinent facts and circunstances,
i ncludi ng the experience, know edge, and education of the
taxpayer. Sec. 1.6664-4(b)(1), Incone Tax Regs.

Pursuant to section 7491(c), the Comm ssioner bears the
burden of production with respect to a taxpayer’s liability for
any penalty. To neet his burden of production, the Comm ssioner
must cone forward with sufficient evidence to indicate that it is
appropriate to i npose the relevant penalty on the taxpayer.

Hi gbee v. Commi ssioner, supra at 446. Once the Conmm ssi oner

nmeets his burden of production, the taxpayer bears the burden of
proving error in the Comm ssioner’s determnation to inpose a
penal ty, including proving reasonabl e cause or other excul patory
factors. 1d. at 446-447; sec. 1.6664-4(a), Incone Tax Regs.
Negligence is a lack of due care or failure to do what a
reasonabl e and ordinarily prudent person would do under the
circunstances and “includes any failure to nake a reasonabl e
attenpt to conply with the provisions of” the internal revenue

laws. Sec. 6662(c); Mrcello v. Conm ssioner, 380 F.2d 499, 506

(5th CGr. 1967), affg. in part and remanding in part 43 T.C. 168
(1964) and T.C. Meno. 1964-299. The failure to keep adequate
books and records or to substantiate itens properly may

constitute negligence. Sec. 1.6662-3(b)(1), Inconme Tax Regs.
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Wth respect to petitioner’s 2005 deduction for casual
| abor, petitioner’s credible testinony and the |ist of
i ndi vidual s’ nanmes he produced, which corresponds to his weekly
pl anners, convince the Court that taking into account the nature
of petitioner’s handyman work he was not negligent. He nade an
attenpt to keep track of his casual |abor expenditures, although
one that fell short of adequate substantiation.

By contrast, we sustain respondent’s determ nation that
petitioner is liable for an accuracy-related penalty for
negligence with respect to his 2005 deduction for neals expenses,
because respondent net his burden of production and petitioner
did not act reasonably and in good faith in claimng a $3, 781
deducti on based only on the vague and inconplete entries on his
weekly planners. Simlarly, we sustain respondent’s
determ nation that petitioner is liable for accuracy-rel ated
penal ties for negligence with respect to petitioner’s 2006
deductions for tel ephone and | egal and professional expenses,
because petitioner provided nothing at all to substantiate these
deduct i ons.

Wth respect to respondent’s disall owance of $4,038 of
petitioner’s 2005 deduction for car and truck expenses, which we
have sustai ned, we conclude that respondent has nmet his burden of
produci ng sufficient evidence to show negligence and t hat

petitioner has failed to show reasonabl e cause. Petitioner
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produced no substantiation at all for $2,684 of the clained
deduction. For the remai nder that was substanti ated,
petitioner’s own records reveal instances where personal use of
the car was clainmed as business use. |In these circunstances, it
was negligent for petitioner to take the position that all use of
his car was for business purposes.

To reflect the foregoing,

Deci sion will be entered under

Rul e 155.



