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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
SW FT, Judge: Respondent determ ned deficiencies in and
penal ties on petitioners’ Federal incone taxes as foll ows:
Year Defi ci ency Sec. 6662 Penalty

2001 $27, 555 $5, 511
2002 6, 790 1, 358
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After concessions by the parties, the primary issue for
decision is whether petitioners qualify for the foreign earned
i ncone excl usion of section 911 (hereinafter sonetines
“exclusion”) under the two conjunctive requirenents thereof.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for 2001 and 2002, and al
Rul e references are to the Tax Court Rules of Practice and

Pr ocedur e.

FI NDI NGS OF FACT

This case was tried on April 27, 2006, in San Di ego,
California. Sonme of the facts have been stipul ated and are so
f ound.

At the tinme the petition was filed, Myron and Thel ma Struck
resided in San Diego, California.

For approxi mately 27 years, from 1975 through early My
2002, Myron was enployed full tine as a yacht captain for owners
of private yachts. Thelma al so was enpl oyed on the yachts as a
chef and stewardess.

Begi nning in 1991 through May of 2002, Myron and Thel ma were
enpl oyed on a yacht that was owned by Cush Autonotive, a
California conpany, and that was operated primarily in foreign
territorial waters. Each year, Cush Autonotive paid Myron and
Thel ma a salary, their living expenses while on the yacht, and

their vacation travel expenses back to the United States.
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When underway, every 4 hours Myron would note in a log the
yacht’s longitude and | atitude coordi nates.

Except for approximtely 2 weeks when on vacation in the
United States, and even when docked in foreign ports, Myron and
Thel ma lived on the yacht.

Based on testinony and exhibits in evidence, including a
review of the |log coordinates that was perfornmed by personnel of
the U S. Navy for purposes of this case, the charts bel ow set
forth (for Myron and Thel ma’ s taxable years 2001 and 2002) our
findings as to the nunber of days during the applicable 12-nonth
periods on which Myron and Thel ma were not physically present in
foreign territorial waters and the nunber of days they were
physically present in foreign territorial waters.!

As indicated in the charts, the two 12-nonth applicable
periods we utilize to establish petitioners’ 330 or nore days of
forei gn physical presence requisite to qualify Myron and Thel ma
for the foreign earned income exclusion for 2001 and 2002 overl ap

each other and do not correspond to cal endar years.

We refer to each period of 12 consecutive nonths used in
the cal cul ation of a taxpayer’s foreign earned inconme exclusion
as an “applicabl e period”.
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For 2001
Applicable Period of January 7, 2001, to January 6, 2002

Nunber of Days

Dat es Nonf orei gn Days Foreign Days
1/7/01 - 1/13/01 7
1/14/01 - 1/26/01 13
1/ 27/ 01 - 2/ 2/01 7
2/ 3/01 - 2/ 7/ 01 5
2/ 8/01 - 2/9/01 2
2/10/01 - 8/20/01 192
8/21/01 - 8/23/01 3
8/24/01 - 12/19/01 118
12/ 20/ 01 - 1/ 4/ 02 16
1/5/02 - 1/ 6/ 02 _ _2
Tot al 35 330
For 2002

Applicable Period of May 16, 2001, to May 15, 2002
Nunber of Days

Dat es Nonf orei gn Days Foreign Days
5/16/01 - 8/20/01 97
8/21/01 - 8/23/01 3
8/24/01 - 12/19/01 118

12/ 20/ 01 - 1/ 4/ 02 16
1/5/02 - 3/31/02 86
4/ 1/ 02 - 4/ 3/ 02 3
4/ 4/ 02 - 5/ 5/ 02 32
5/6/02 - 5/15/02 10

Tot al 32 333
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On Decenber 20, 2001, Myron and Thelma left the yacht in
Costa Rica and flewto the United States for their annual 2-week
vacation. On January 4, 2002, Myron and Thelna returned to the
yacht in Costa Rica.

On May 6, 2002, Myron and Thel ma docked the yacht in the
harbor in San Diego, California, and retired from working on
yachts.

From 1986 t hrough 2002, Myron and Thel ma owned uni nproved
real property in Julian, California, and occasionally they canped
on this uninproved real property. During 2001 and 2002, Myron
and Thelma were |isted on the San D ego, California, county tax
rolls as absentee owners of this uninproved real property.

From 1993 t hrough 2002, Myron and Thel ma al so owned a
t ownhouse in Coronado, California (townhouse), and they
apparently clainmed a California property tax honmeowners’
exenption relating to the townhouse.? During all of 2001 and the
first half of 2002, Myron and Thel ma rented out the townhouse to
tenants, and the townhouse was managed by real estate
prof essionals. Because it was rented out, Myron and Thel ma did
not stay in their townhouse while vacationing in California in

2001 and the first half of 2002.

2Cal. Const. art. 13, sec. 3(k), exenpts $7,000 of a hone’'s
taxabl e value from California property tax assessnment when the
honme constitutes the owner’s principal residence and is occupied
by the owner.
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During 2001 and the first half of 2002, in California Myron
and Thel ma al so nai ntai ned bank accounts, regi stered and garaged
two vehicles at a relative's property, and maintained their
driver’s |icenses.

Myron and Thel ma’ s conbi ned sal aries fromtheir enpl oynent
on the yacht total ed $82, 768 for 2001 and $71, 063 for 2002.

On petitioners’ 2001 joint Federal inconme tax return,
petitioners reported their total $82,768 in salaries, and they
clainmed the foreign earned income exclusion with regard to that
total amount. Wth the filing of their 2001 joint Federal incone
tax return, petitioners included a Form 2555-EZ, Foreign Earned
| ncone Exclusion, relating to each petitioner. On these Forns
2555-EZ, petitioners entered the address of a relative in
California in the blanks for “foreign address” and indicated an
appl i cabl e period of January 1 to Novenber 30, 2001.

On petitioners’ 2002 joint Federal inconme tax return,
petitioners reported their total $71,063 in salaries, and they
clainmed the foreign earned income exclusion with regard to
$55, 120 t hereof (based on the nunmber of days in petitioners’ 2002
applicable period that fell within petitioners’ 2002 taxable
year).

Wth the filing of their 2002 joint Federal incone tax
return, petitioners included a Form 2555-EZ relating to each

petitioner. On these Forns 2555-EZ, petitioners entered the
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address of a relative in California in the blanks for “foreign
address” and indicated an applicable period of January 1 to

May 15, 2002.°3

During respondent’s audit, petitioners filed wth respondent
amended Forns 2555-EZ for 2001 and 2002 indicating a Costa Rica
foreign address for both years and new applicabl e peri ods of
Novenmber 30, 2000, to Novenber 30, 2001, and May 16, 2001, to
May 15, 2002, respectively, and petitioners cooperated with al
of respondent’s docunented requests for information and ot herw se
cooperated with respondent.

Respondent’ s revenue agent concluded that petitioners did
not have a foreign tax hone for 2001 and 2002, and the revenue
agent disallowed the total foreign earned i ncone excl usions
petitioners clained for each year.

In their briefs, for purposes of calculating their foreign
earned i nconme exclusions for 2001 and 2002, petitioners request
revi sed applicable periods for 2001 and 2002 respectively of
January 1 to Decenber 31, 2001, and May 6, 2001, to May 5, 2002.
Al ternatively, for each year, petitioners request that we apply
what ever applicable periods would maxi m ze petitioners’ foreign

ear ned i ncone excl usi ons.

3The record does not explain why petitioners indicated on
their filed Fornms 2555-EZ, Foreign Earned | ncone Exclusion, for
2001 and 2002, respectively, applicable periods of only 11 nonths
and 4-1/2 nont hs.
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In his briefs, respondent states that the only applicable

peri ods we should consider for petitioners for 2001 and 2002 are

January 1 to Decenber 31, 2001, and May 16, 2001, to May 15, 2002.

OPI NI ON

Taxpayers generally have the burden of proof. Rule 142(a).
However, because petitioners submtted credi bl e evidence,
mai nt ai ned records, and cooperated with respondent, the burden of
proof regarding petitioners’ physical presence during 2001 and
2002 is on respondent. Sec. 7491(a)(l1), (2)(A) and (B)

Cenerally, section 911 provides to U S. taxpayers a limted
el ective exclusion fromgross incone for incone earned overseas.

To qualify for this foreign earned incone exclusion for a
particul ar year, a taxpayer: (1) Must have a foreign tax hone,
sec. 911(d)(1), and (2) nust either be a bona fide resident of a
foreign country for the taxpayer’'s full taxable year (bona fide
resi dence requirenent) or be physically present in a foreign
country or countries for at |east 330 days during any consecutive
12 nont hs which overlap the taxpayer’s taxable year (physical
presence requirenent), sec. 911(d)(1)(A and (B)

A qualified taxpayer may only exclude the | esser of actual
foreign earned incone or the maxi mum anmount set by statute. Sec.
911(b)(2)(A). Married taxpayers may each use their exclusions
separately on separate returns or conbine their exclusions on a

joint return, sec. 1.911-5(a)(2), Inconme Tax Regs., and w t hout
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regard to community property laws, sec. 1.911-5(b), Incone Tax
Regs.

For 2001 and 2002, the maxi mum exclusions for a married
couple filing a joint Federal incone tax return totaled $156, 000

and $160, 000, respectively. Sec. 911(b)(2)(D).

Forei gn Tax Hone Requirenent

The foreign tax honme requirenment of section 911(d)(1) is to
be eval uated during the sanme applicable period used by a taxpayer
for the bona fide residence or the physical presence requirenent.
Sec. 1.911-2(a) and (b), Incone Tax Regs.

Section 911(d)(3), which defines “tax hone” as applied to
t he exclusion, incorporates the travel business expense provision
of section 162(a)(2), as follows: “The term‘tax hone’ neans,
wWth respect to any * * * [taxpayer], such * * * [taxpayer’ s]
home for purposes of section 162(a)(2) (relating to traveling
expenses while away fromhone).” Thus, under the foreign earned
i ncome exclusion, the location of a tax hone generally is
determned in the sane manner as the location of a tax home under
section 162(a)(2).

In section 1.911-2(b), Income Tax Regs., it is explained
that the location of a taxpayer’s regular or principal place of
busi ness, or, if none, of a taxpayer’'s abode in a real and

substantial sense, will be regarded as the | ocation of a
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taxpayer’s tax hone. Section 1.911-2(b), Incone Tax Regs.,

provi des as foll ows:

(b) * * * the term“tax hone” has the sane neani ng
which it has for purposes of section 162(a)(2)
(relating to travel expenses away from honme). Thus,
under section 911, * * * [a taxpayer’s] tax hone is
considered to be located at his regular or principal
(i1f nore than one regular) place of business or, if the
* * * [taxpayer] has no regular or principal place of
busi ness because of the nature of the business, then at
his regul ar place of abode in a real and substanti al
sense. * * *

If in a year a taxpayer has neither a regular or principal
pl ace of business nor any abode in a real and substantial sense,
a taxpayer may be classified as an itinerant whose tax hone is

| ocat ed wherever the taxpayer is physically located fromday to

day. Deaner v. Conmm ssioner, 752 F.2d 337, 339 (8th CGr. 1985),

affg. T.C. Meno. 1984-63; Hicks v. Conm ssioner, 47 T.C 71, 73

(1966); Rev. Rul. 73-529, 1973-2 C.B. 37.

During 2001 and until My 5, 2002, petitioners’ business
consisted principally of traveling in international and foreign
waters to foreign countries on the yacht of Cush Autonotive.
Because petitioners had neither a regular or principal place of
busi ness, nor a specific abode in a real and substantial sense
during the applicable periods, we conclude that petitioners were
itinerants, that petitioners had a foreign tax hone during the
300 plus days they were physically present in a foreign country

during petitioners’ applicable periods for 2001 and for 2002, and
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that petitioners therefore had a foreign tax hone for purposes of
the clainmed foreign earned i ncone excl usion.*

The | ast sentence of section 911(d)(3) provides that a
t axpayer who has an abode in the United States will not be
treated as having a tax hone in a foreign country. Neither
section 911 nor the regul ations thereunder define “abode”.®
Court cases that have done so involve taxpayers who have
alternated | ong bl ocks of tinme working abroad with | ong bl ocks of
time at hone in the United States where their famlies |ived.
Because the taxpayers had donestic ties (such as famly) in the
United States and only transitory ties in the foreign country
where the taxpayers worked, the taxpayers were held to have a

U S. abode. See Harrington v. Conmnissioner, 93 T.C. 297, 307-309

(1989); Doyle v. Comm ssioner, T.C Meno. 1989-463; Lenay V.

Comm ssioner, T.C Meno. 1987-256, affd. 837 F.2d 681 (5th Gr

1988); Bujol v. Conm ssioner, T.C Meno. 1987-230, affd. w thout

publ i shed opinion 842 F.2d 328 (5th Cr. 1988). But cf. Jones V.

“‘Respondent herein does not argue that, as itinerants,
petitioners had no foreign tax home for purposes of the sec. 911
foreign earned incone exclusion. See, e.g., Henderson v.

Commi ssioner, T.C Meno. 1995-559 (holding that, for purposes of
sec. 162(a)(2), an itinerant taxpayer may be treated as having no
tax home and therefore nay not be allowed “away from hone”

busi ness travel expense deductions), affd. 143 F. 3d 497, 499-501
(9th CGr. 1998).

°Sec. 1.911-2(b), Incone Tax Regs., contains the follow ng
statenent: “Maintenance of a dwelling in the United States * * *
does not necessarily nean that the * * * [taxpayer’s] abode is in
the United States.”
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Conm ssi oner, 927 F.2d 849, 856-857 (5th Gr. 1991), revg. T.C

Meno. 1989-616.

Because petitioners’ townhouse was | eased to others, not
avai l able to petitioners, and because petitioners had limted
other ties to the United States, petitioners did not have an
abode in the United States during petitioners’ 2001 and 2002

appl i cabl e peri ods.

Physi cal Presence Requirenent

Under the second requirenent of section 911(d)(1), because
petitioners acknow edge that they do not qualify for the foreign
earned i nconme exclusion under the bona fide foreign residence
requi renent, we address only the alternate physical presence
requi renent.

Under section 911(d)(1)(B), a taxpayer who spends at | east
330 days during an applicable period in a foreign country or
countries will satisfy the physical presence requirenent for the
related tax year. For this purpose, a taxpayer is to add
together all foreign days falling within any one applicable
period. Sec. 1.911-2(d)(1) and (2), Incone Tax Regs.

An applicable period consists of any 12 consecutive nonths.
Sec. 1.911-2(d) (1), Inconme Tax Regs. |In order for the exclusion
to be applicable to reduce gross incone in a particular year, the
applicabl e period nmust have sone overlap with the taxpayer’s

taxabl e year in question. Sec. 1.911-3(d)(2) and (3), Incone Tax
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Regs. For a particular taxable year of a taxpayer, there may be
a nunber of different applicable periods. See sec. 1.911-
2(a)(2)(ii), (d), Income Tax Regs., and the exanples thereunder.
A taxpayer may use whi chever applicable period maxi m zes the
foreign earned incone exclusion. See sec. 911(d)(1)(B); sec.
1.911-2(a)(2)(ii), Incone Tax Regs.®
Under section 911, a foreign country includes airspace,
| ands, and territorial waters under the sovereignty of a country,
territory, or possession other than the United States. Farrel

v. United States, 313 F.3d 1214, 1216 (9th Cr. 2002); Arnett v.

Conmi ssi oner, 126 T.C. 89, 93-95 (2006), affd. 473 F.3d 790 (7th
Cr. 2007); sec. 1.911-2(g) and (h), Income Tax Regs.

Because international waters are not under the sovereignty
of any one country, tinme spent in international waters generally
does not apply toward the 330 foreign day requirenment. See

Pl ai sance v. United States, 433 F. Supp. 936, 939 (E.D. La.

1977).
Al t hough section 911(d)(1)(B) states that an aggregate of
330 full days of physical presence in a foreign country or

countries is required, the regulations thereunder define a “ful

®Respondent’s Audit Techni que GQuide for Foreign Athletes and
Entertainers (COctober, 1994) suggests that respondent’s revenue
agents nmay use a nore favorable applicable period than the
taxpayer initially indicated on a filed Form 2555, Foreign Earned
| ncone. 4 Audit, Internal Revenue Manual (CCH), par. 204,601, at
23, 046.
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day” to include partial days of travel in or on international

ai rspace, land, or waters fromone foreign |ocation to another
foreign location. Therefore, a day involving travel in
international waters between foreign |ocations in increnents of

| ess than 24 hours is treated as a full day in a foreign country.
Sec. 1.911-2(d)(2) and (3), Incone Tax Regs.

I f the second alternate requirenent of section 911(d)(1) is
relied on (330 days of foreign physical presence) and if the
applicabl e period selected by a taxpayer to satisfy the 330 days
of foreign physical presence does not correspond to the
t axpayer’s taxabl e year, the taxpayer may only exclude the | esser
of actual foreign incone earned during the taxable year or a pro
rata portion of the maxi mum exclusion anmount that corresponds to
t he nunber of days of the applicable period that falls within the
taxpayer’s taxable year. Sec. 1.911-3(d)(2) and (3), Incone Tax
Regs.

Because we have found that petitioners were physically
present in foreign countries for 330 days for 2001 (using an

appl i cabl e period of January 7, 2001, to January 6, 20027), and

"For 2001, petitioners have not specifically requested an
applicable period of Jan. 7, 2001, to Jan. 6, 2002. However,
petitioners have requested that the Court determ ne the
applicable period that will naximze petitioners’ exclusion. W
agree with petitioners that generally we are not precluded from
identifying and utilizing an applicable period that allows a
t axpayer the maxi mum foreign earned i nconme exclusion under the
physi cal presence requirenent.
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for 333 days for 2002 (using an applicable period of May 16,
2001, to May 15, 2002), petitioners pass the foreign physical
presence requi renent for both years.

We explain further two of the disputes the parties have in
calculating petitioners’ foreign physical presence.

Respondent treats each day that involved a partial day of
travel for petitioners in international waters as a nonforeign
day. As expl ained, however, section 1.911-2(d)(2) and (3),
| ncone Tax Regs., provides that a partial day of travel in
international waters in traveling fromone foreign country to
anot her foreign country be treated as a full foreign day.

Respondent argues that Myron’s testinony does not establish
petitioners’ presence in Costa Rica from Decenber 1 to
Decenber 19, 2001, and respondent asserts that those 19 days
shoul d not count as foreign days for petitioners.

W find Myron’s testinony to be credible. Furthernore,
Myron’s testinony was corroborated. The yacht was docked in
Costa Rica for the entire nonth of Decenber 2001, and Myron’'s
testinony regarding petitioners’ travel to the United States in
Decenber 2001 was consistent with Myron’'s testinony that his
vacation each year in the United States |lasted only 2 weeks.

Respondent argues that petitioners’ initial Forms 2555-EZ
indicate that petitioners were |located in the United States for

the entire nonth of Decenmber 2001. W disagree. Petitioners’
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Forms 2555-EZ for 2001 were silent as to Decenber 2001, and
petitioners made m stakes designating applicabl e periods on the
Forms 2555-EZ that they initially filed for both 2001 and 2002.

Al so, because of the shift to respondent of the burden of
proof, respondent bears the burden to prove that petitioners were
not in a foreign country for the first 19 days of Decenber 2001.

Respondent argues further that for 2001 there are
insufficient facts in evidence to evaluate the requirenents of
the foreign earned i ncone excl usion under any applicable period
ot her than January 1 to Decenber 31, 2001

We disagree. Petitioners’ |log, Myron' s testinony, and the
Navy review of the | og establish petitioners’ presence in foreign
countries for the applicable period we utilize for 2001 -- nanely
January 7, 2001, to January 6, 2002, as well as for 2002.

Respondent al so makes a procedural argunent as to why we
shoul d anal yze petitioners’ qualifications for the exclusion only
under the applicable periods petitioners indicated on their
initially filed Forns 2555-EZ. Respondent argues that our
utilization of a different applicable period for 2001 to neasure
petitioners’ foreign physical presence constitutes a new issue
not raised by the pleadings.

Al t hough we have adjusted petitioners’ applicable period for

2001, the issue remains what it has always been: Do petitioners
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qualify for the exclusion? Qur slight adjustnent in the
applicable period for 2001 does not constitute a new i ssue.

Respondent argues that adjusting the applicable period at
this point inthe litigation would be unfair where respondent
prepared for trial based on an applicable period of January 1 to
Decenber 31, 2001.

However, in respondent’s pretrial menorandum and posttri al
briefs, respondent acknow edges: (1) That we m ght consider
ot her applicable periods, (2) that an applicable period may be
adj ust ed before exam nation, during exam nation, and during
l[itigation, and (3) that we may nmake a finding as to the
appropriate and nost favorable applicable period. 1In
respondent’s pretrial nmenorandum respondent states as foll ows:
“During 2001 and 2002, petitioners were not physically present in

a foreign country for at least 330 full days, nor any other

period of 12 nonths in a row starting or ending in 2001 and

2002.” (Enphasis added.) Furthernore, respondent has had anple
opportunity to brief the Court and to review the evidence.

On the facts of this case, we do not believe that the
applicable period we use for petitioners for 2001 constitutes

unfair surprise to respondent. See Estate of Keeton v.

Conmi ssioner, T.C. Menp. 2006-263.




- 18 -

The parties’ stipulation does not require a contrary result.
The parties’ stipulation only enconpasses adm ssibility, not
correctness, of the exhibits admtted into evidence.

Petitioners have established that they qualify for the
exclusion for both 2001 and 2002: (1) Petitioners had a foreign
tax home during the applicable periods, and (2) petitioners were
physically present in foreign countries for at |east 330 days of
t he applicabl e periods overl appi ng 2001 and 2002.

In Iight of our resolution of the foreign earned incone
issue in favor of petitioners, the section 6662 penalties
determ ned by respondent are noot.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.°8

8Because the applicable periods utilized in our opinion do
not correspond to petitioners’ taxable years, a pro rata
adj ustnent to petitioners’ exclusions for foreign earned i ncone
for 2001 and 2002 will need to be nmade under sec. 1.911-3(d),
| ncome Tax Regs.



