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Ps had unpaid liabilities of incone tax for six
years (sone joint, and sonme the liability of P-H only),
for which R sent notices of |iens and proposed | evies
under secs. 6320(a) and 6330(a), |I.R C. Pursuant to
secs. 6320(b) and 6330(b), Ps requested a collection
review hearing, and in that hearing submtted severa
Forms 656, O fers in Conpromse (OC (wth which they
submtted financial information), proposing conprom se
of liabilities estimted at $210, 405, consisting of the
six years of inconme tax liabilities, plus other
l[iabilities whose collection is outside this Court’s
jurisdiction to review. Ps informally proposed their
| ast offer--$54,000--in witing but not on Form 656,
offered to submt Form 656, and disclosed their equity
of $464,653 in a house they owned as tenants by the
entirety. R s appeals officer rejected the O Cs and
the informal proposal, and issued notices of
determ nation to proceed with collection. Ps filed
their petition, and R noved for sunmary judgnent.

Held: The Court’s jurisdiction to review
collection as to Ps’ liability for six years of incone
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tax enables the Court to review the exercise of

di scretion by R s appeals officer in rejecting OCs
t hat included both those liabilities and ot her
liabilities whose collection the Court does not have
jurisdiction to revi ew.

Hel d, further, the $54,000 witten proposal that
was not submtted on Form 656, although not a forma
O C for purposes of sec. 7122, I.R C., was preceded by
formal O Cs, was acconpani ed by the information
required with an O C, and did constitute a “collection
alternative” (under sec. 6330(c)(2)(A(iii), I.RC.)
that was properly raised at the hearing and is subject
to our review

Hel d, further, it was not an abuse of discretion
for Rs appeals officer to consider the value of Ps’
entirety property as contributing to their reasonable
col l ection potenti al .

Hel d, further, it was not an abuse of discretion
for R s appeals officer to reject Ps’ $54,000 proposal,
because she reasonably determ ned that there was no
basis for conprom se on (i) doubt as to liability,
because Ps do not challenge liability; (ii) doubt as to
collectibility, because Ps’ reasonable collection
potential was substantially greater than their QO Cs,

i ncluding their $54,000 proposal, and greater than
their liabilities; or (iii) pronotion of effective tax
adm ni stration, because Ps failed to show any speci al

ci rcunst ances whi ch woul d denonstrate that collection
of the full liability would underm ne public confidence
that tax laws are being adm nistered fairly.

Joseph A. Ryan, for petitioners.

Kristina L. R co, for respondent.
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MEMORANDUM CPI NI ON

GQUSTAFSQN, Judge: The petition in this case is an appeal,
pursuant to section 6330(d)(1),! of three Notices of
Det erm nation Concerning Col |l ection Action(s) under Section 6320
and/ or 6330, which were issued by the Internal Revenue Service
(IRS) to petitioners Edward and Mary E. Sullivan in connection
with M. Sullivan’s unpaid inconme taxes for tax years 1993 and
1995 and M. and Ms. Sullivan’s joint unpaid income taxes for
tax years 1996, 1997, 2000, and 2001. The issue for decision is
whet her the I RS abused its discretion in rejecting the offers-in-
conprom se (O Cs) that the Sullivans submtted to satisfy those
liabilities (and others)? or whether instead the IRS may proceed

to collect those liabilities.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (26 U . S.C ), and all Rule references
are to the Tax Court Rules of Practice and Procedure.

2The Sullivans’ several O Cs which the Court nust consider
here, and which are discussed in nore detail below, proposed to
satisfy not only the liabilities whose collection is within our
jurisdiction but also additional liabilities--i.e., M. and Ms.
Sullivan’s joint incone tax liabilities for several other tax
years (for which it is not alleged that the IRS ever issued any
noti ce under section 6320(a) or 6330(a)) and for M. Sullivan’s
l[tability for the trust fund penalties. For reasons explained
bel ow, this Court does not have jurisdiction to reviewthe IRS s
proposed coll ection of those other liabilities, but they are
relevant to the issues that are within the Court’s jurisdiction.
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Backgr ound

This case was submtted fully stipulated pursuant to Rule
122, reflecting the parties’ agreenent that the relevant facts
could be presented without a trial. The stipulation of facts and
the attached exhibits are incorporated herein by this reference.
M. and Ms. Sullivan resided in Pennsylvania at the tine they
filed their petition.

Tax Years 1993 and 1995

M. Sullivan filed incone tax returns for 1993 and 1995.
The I RS conducted an exam nation of those returns and sent hima
statutory notice of deficiency for 1993 and 1995. Because
M. Sullivan did not petition this Court with respect to the
deficiency notice, the IRS assessed the 1993 and 1995 i ncone tax
deficiencies, along with additions to tax and interest, in
June 1997 and in March 1998. Subsequently, in May 2005, the IRS
sent to M. Sullivan a Final Notice--Notice of Intent to Levy and
Notice of Your Right to a Hearing, pursuant to sections
6330(a) (1) and 6331(d)(1), advising himof the IRS s intent to
| evy upon his property, and also sent to hima Notice of Federal
Tax Lien Filing and Your Right to a Hearing, pursuant to
section 6320(a) (1), advising himthat the IRS had filed a notice
of tax lien against him Both notices reflected the incone tax
liabilities for 1993 and 1995; however, the notice of lien also

reflected other liabilities the collection of which is, for
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reasons expl ai ned below, not within our jurisdiction here--i.e.,
M. Sullivan’s liability in calendar quarters in 1998 and 1999
for so-called “trust fund penalties” under section 6672, with
respect to the operation of Paoli Local Restaurant.

Tax Years 1996, 1997, 2000, and 2001

M. and Ms. Sullivan filed joint income tax returns for the
four years 1996, 1997, 2000, and 2001. For the first two of
t hose years--1996 and 1997--the I RS conducted an exam nation of
the returns and sent the Sullivans a statutory notice of
deficiency. Because the Sullivans did not petition this Court
wWth respect to the deficiency notice, the IRS assessed in
April 1999 the income tax deficiencies it had determ ned for 1996
and 1997, along with additions to tax and interest.

For the later years 2000 and 2001, the IRS assessed in
Cct ober 2001 and April 2002 the incone tax liabilities that the
Sul livans had self-reported on their tax returns, but which they
had not fully paid when they filed those returns.

Subsequently, in May 2005, the IRS sent to each of M. and
Ms. Sullivan separately a Notice of Federal Tax Lien Filing and
Your Right to a Hearing, pursuant to section 6320(a)(1), advising
each of themthat the IRS had filed a notice of tax |lien against
themfor all four years (1996, 1997, 2000, and 2001), and sent to
each of them separately a Final Notice--Notice of Intent to Levy

and Notice of Your Right to a Hearing, pursuant to sections
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6330(a) (1) and 6331(d)(1), advising each of themof the IRS s
intent to levy upon their property for 2000 and 2001 only. (The
record does not show why no notice of |evy was sent for 1996 or
1997.)

The six collection notices that the Sullivans received from

the RS can be summari zed thus:

Type of

Not i ce Reci pi ent Liability

Levy M. Sullivan | ncome tax: 1993, 1995

Li en M. Sullivan | ncone tax: 1993, 1995;

Sec. 6672 penalty: 1998, 1999

Levy M. Sullivan | ncome tax: 2000, 2001

Li en M. Sullivan | ncone tax: 1996, 1997, 2000,
2001

Levy Ms. Sullivan Incone tax: 2000, 2001

Li en Ms. Sullivan |Inconme tax: 1996, 1997, 2000,
2001

Agency Heari ng

In response to these six notices, the Sullivans’
representative submtted to the IRS on May 27, 2005, four
Forms 12153, Request for a Collection Due Process Hearing--two
for M. Sullivan, one for Ms. Sullivan, and one for the

Sullivans jointly.® 1In the aggregate, the requests pertained to

3The Sullivans’ Forns 12153 included references to supposed
notices of levy for 1996 and 1997 inconme tax and for the trust
fund penalties, even though the record here does not include
evi dence of any such notices. The district court’s decision in
(continued. . .)
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all of the liabilities that had been reflected on the RS s six
collection notices--i.e., the liability of M. Sullivan for 1993
and 1995 incone tax and for the trust fund penalty fromquarters
in 1998 and 1999, and the liability of both M. and Ms. Sullivan
for inconme tax for 1996, 1997, 2000, and 2001.

Wth their requests for a hearing, the Sullivans submtted
financial information about thenselves (on Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
I ndi vidual s) and on M. Sullivan’s bankrupt business (on
Form 433-B, Collection Information Statenent for Businesses).

The fornms disclosed bank accounts wi th nodest bal ances; a
retirement account worth $11,530; a house worth $350, 000 subj ect
to a nortgage of $78,520; credit card debt of $9,938; car |oans
totaling $16,118; and no ot her debt.

On the Forns 12153 requesting a hearing, the Sullivans did
not challenge the underlying tax liabilities; rather, the forns
stated only their desire for an OC  Even before requesting the
hearing, the Sullivans had proposed such a conprom se:

More than a nonth earlier, on April 14, 2005, the Sullivans

had jointly submtted a Form 656, O fer in Conprom se, pursuant

3(...continued)
M. Sullivan’s case involving the trust fund penalties does refer
to collection by levy, so it appears that a notice of |evy nust
have been issued as to the trust fund penalties. Sullivan v.
United States, 100 AFTR 2d 2007- 6204, at 2007-6207 (E. D. Pa.
2007). This discrepancy does not affect the outcone here.
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to section 7122, proposing conprom se on the basis of effective
tax admnistration (ETA). The O C proposed that the I RS accept
payment of $34,017 fromthe Sullivans to satisfy M. Sullivan’'s
l[tability for trust fund penalties and M. and Ms. Sullivan's
income tax liabilities for 1993, 1995, 1996, 1997, and 2000.*4 To
justify the conprom se on ETA grounds, a letter acconpanying the
Form 656 argued that the offer should be accepted because the
Sullivans had tried to resolve their dispute with the IRSin a
“tinmely and equitabl e manner” and because their tax troubles were
largely a result of unfortunate circunstances outside of their
control, such as M. Sullivan’s inconsistent enploynent and the
bankruptcy of their famly business.

On May 7, 2005 (again, before the Sullivans’ Fornms 12153
requesting a hearing were submtted to the IRS), the IRS s
Centralized OC Unit in Holtsville, New York, sent the Sullivans
a letter indicating, anong other things, that each of them would
need to submt a separate O C on Form 656

In response, on May 27, 2005--the sane day the Sullivans

submtted their Forns 12153 requesting a collection review

41t is unclear whether the April 2005 O C excludes the year
2001 deliberately or in error. However, the later O Cs do
explicitly include 2001. Simlarly, although the parties have
stipulated that the April 2005 O C included “enploynent * * * tax
l[tabilities” (by which they presumably nmean the trust fund
penalty), the Form 656 does not say so in the appropriate |ine
under “Item5”. However, the trust fund penalty liabilities are
explicitly included in M. Sullivan’s May 2005 QO C.
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hearing--M. Sullivan submtted an O C on the basis of doubt as
to liability (DATL) and doubt as to collectibility (DATC)
proposi ng that the I RS accept paynent of $31,629 to satisfy his
i ndividual trust fund penalties and his inconme tax liabilities
for eight years. Those eight years consisted of his two non-
joint tax years that had been the subject of the IRS s prior
notices (1993 and 1995), the four joint years that had been the
subject of the IRS s prior notices (1996, 1997, 2000, and 2001),
and two additional years, newly brought into consideration--2003
and 2004. On the sane day, Ms. Sullivan submtted an O C on the
basi s of DATL and DATC, proposing that the I RS accept paynent of
$10,000 to satisfy her incone tax liabilities for six years: the
four joint years that had been the subject of the IRS s prior
notices (1996, 1997, 2000, and 2001), and the two additi onal
years--2003 and 2004.

To justify their individual O Cs on grounds of DATL and
DATC, M. and Ms. Sullivan each cited the same reasons that had
previ ously been argued in favor of their prior, joint OC, and
additional reasons stated in a letter dated May 23, 2005. 1In
that letter, the Sullivans argued that there was doubt as to
liability because (i) M. Sullivan’s trust fund penalties were
al l egedly discharged in the bankruptcy of Paoli Local Restaurant
(a contention later rejected in separate litigation, as explained

below) and (ii) the IRS had allegedly failed to apply several
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credits to their unpaid incone taxes. They argued that there was
doubt as to collectibility because “the only substantive asset
[they] possess is [their] personal residence”.

In that letter of May 23, 2005, the Sullivans valued their
house at $375,000° and stated their nortgage bal ance (along wth
necessary “[c]omm ssions”, “repairs”, and “taxes” incidental to a
sal e) anbunted to $125,000; and they conceded that the resulting
equity in their hone (apparently $250,000) was sufficient to
fully satisfy their liabilities to respondent (i.e., $210, 405),
wi th al nost $40,000 |left over. However, they argued that forcing
themto sell their house “would be neither fair nor equitable”,
because it would | eave them “wi th $40, 000, no hone, poor credit,
no pension/retirement funds to speak of, and limted earning
ability at age 55.” Their representative’ s letter of My 27,
2005, added that their house “is owned jointly under a tenancy by
the entireties thereby creating serious questions regarding
collectability [sic] of any taxes purportedly owed by
M. Sullivan individually”, but did not el aborate on those
“questions.”

The so-called “collection due process” (CDP) hearing was

hel d as a tel ephone conference on Novenber 28, 2005, between

5Thi s $375, 000 val ue was sonewhat greater than the $350, 000
val ue reported on their Form433-A And, as is stated below, it
is substantially less than the value at which this residence was
apprai sed less than a year later: $538, 000.
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respondent’s hearing officer, Darryl Lee, and the Sullivans’
representative; and subsequently, nunmerous tel ephone calls and
correspondence were exchanged between the hearing officer and the
Sul l'ivans’ representative.

Petitioners’' Latest Proposal

The total of M. Sullivan’s May 2005 offer ($31,629) and
Ms. Sullivan’s May 2005 offer ($10,000) had been $41,629. In
February 2006 the hearing officer apparently suggested that he
woul d recommend that his superiors approve an agreenent if the
Sul I'i vans woul d i ncrease their offer to $54,000; so on March 8,
2006, their representative sent respondent a letter stating--

that M. and Ms. Sullivan agree to your recomrended
lunmp sum settl enment paynent of $54,000. The Sullivans’
approval is conditioned upon the follow ng:

(1) the settlenment would extinguish any and al
alleged tax liabilities (including any and al
interest and penalties) which the Sullivans may
individually or jointly have for tax years
1993- 2004, and

(2) the settlenment would extinguish any and all alleged
trust fund tax responsibilities that M. Sullivan may
have arising fromthe operation of the Paoli Local
Rest aur ant .

Pl ease advise as to whether we will need to nodify
and resubmt the Ofers in Conprom se separately
submtted by M. and Ms. Sullivan. Once we have been
advi sed that your recommendati on has been approved, the
Sullivans will proceed with finalizing in obtaining the
home equity loan. * * *

By its literal terns, this March 2006 proposal i ncluded

M. and Ms. Sullivan’s incone tax liabilities for the twel ve
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years 1993 through 2004 and M. Sullivan's trust fund penalty
liabilities. Those twelve years of incone tax included four tax
years (1994, 1998, 1999, and 2002) that had not been the subject
of the Sullivans’ previous offers, and included six years (the
sanme four, plus 2003 and 2004) for which the IRS had not issued
any notice of the filing of a lien nor any notice of intent to
levy. |If the IRS had accepted the March 2006 proposal, the
resul ting agreenent woul d have “extinguish[ed]” not only the
liabilities whose collection is properly at issue in this case
(i.e., income tax for the six years 1993, 1995-1997, and 2000-
2001) but also incone tax liabilities for six additional years
(1994, 1998-1999, and 2002-2004) plus the trust fund penalties.

The record before us does not permt a precise calculation
of the liabilities that woul d have been *“extinguish[ed]” by the
March 2006 offer. However, according to the Sullivans’ counsel’s
letter of May 23, 2005, “the anmounts clainmed to be due to the
| RS" total ed $210,405 at that tinme, and we will assune that

nunber .

5Thi s anpbunt apparently includes additions to tax and
i nterest but does not include any incone tax for the years 1994,
1998, 1999, or 2002. Counsel’s letter of May 2005 appears to
reflect an expectation that the crediting of a $105, 775 paynent
that the IRS had allegedly received fromthe Bankruptcy Court in
2001 (apparently in relation to the enploynent taxes underlying
the trust fund liabilities) would reduce that $210, 405 t ot al
(which included trust fund liabilities of $115,625). However, as
was noted above, in 2007, the district court upheld respondent’s
determ nation “that the paynent to the I.R S., agreed on in the
(continued. . .)
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In April 2006 the Sullivans’ counsel and the hearing officer
di scussed (but did not resolve) how the O Cs should be revised to
al l ocate the $54, 000 anmount anmpong the various liabilities
involved in the OC. However, no revised Forns 656 reflecting
t he $54, 000 proposal were ever solicited by the IRS or submtted
by the Sullivans; and the Sullivans’ counsel’s letter nmade it
clear that the hearing officer’s recomendati on of the $54, 000
was contingent upon his receiving, inter alia, an appraisal of
the Sullivans’ house and i nformation about their nortgage on that
house.

On May 12, 2006, the Sullivans’ counsel sent the IRS a
letter transmtting information that had been requested by the
hearing officer and that was intended to persuade the IRS that it
shoul d accept the Sullivans’ $54,000 proposal. That information
i ncluded the Sullivans’ 2005 joint income tax return show ng
gross income of $53, 384, and bank statenents show ng account
bal ances of $1,981.43 and $1, 320.11. The nost significant
information pertained to their residence, held jointly by them as

tenants by the entirety.” They sent the I RS an appraisal of

5(...continued)
Stipulated Order, applied to taxes owed by Paoli Restaurant,
Inc., and did not apply to the unpaid enpl oynent taxes owed by
Plaintiff individually.” Sullivan v. United States, 100 AFTR 2d
2007- 6204, at 2007-6207.

‘Under Pennsylvania |aw, a tenancy by the entirety is a
joint estate held by a husband and wife that is protected from
(continued. . .)
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their residence, reporting its value to be $538,000. This
apprai sed val ue was $163, 000 greater than the estimated val ue of
$375,000 that the Sullivans had provided a year earlier. The
information sent to the hearing officer also included a nortgage
statenent reflecting a bal ance due of $73, 346.78. That
information provided in May 2006 thus showed that their equity in
t he house anbunted to $464, 653. 22--an anmount nore than double the
anount of their own estimate of their total tax liability (i.e.,

$210, 405) .

(...continued)
certain types of involuntary transfers:

A tenancy by the entirety is an estate which exists
whenever property is held jointly by a husband and a
wife by virtue of title which they acquired after
marri age.

A tenancy by the entirety is an estate "per tout et non
per nmy"; that is, each spouse is seised of the whole of
the property and not of any share, divisible part or
interest thereof. The concept arises fromthe
common- | aw theory that marriage creates a unified
hol di ng of property whereby neither spouse maintains an
individual interest in entireties property, but rather,
bot h spouses share possession and all rights and
enjoynent arising therefrom

*x * * % % *x *

An estate by the entirety differs froma joint tenancy
in that the right of survivorship cannot be defeated by
a conveyance by one of the spouses, nor by an
involuntary transfer of the interest of one of the
spouses.

“Tenancy by Entirety in CGeneral”, 26 Pennsyl vania Law
Encycl opedi a sec. 42 (2007)(fn. refs. omtted).
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The Appeals Oficer's Determ nation, and the Commencenent of
This Suit

On July 7, 2006, after having received the May 2006 letter
and exhibits that showed the Sullivans to have net assets
substantially greater than their total tax liability, the IRS
appeal s officer® rejected all three of the OCs that the
Sul l'ivans had submtted on Form 656. Each of the three
Forns 5402-c, Appeals Transmittal and Case Meno, reflecting that
decision for each O C had an attached “Appeal s Case Menoranduni,
evidently prepared by the hearing officer, that included
identical |anguage: “As the total of equity in assets exceeds
the liability, there is no basis for an offer in conpromse.”

I n meki ng that judgnent, the hearing officer had discounted the

Sul l'ivans’ equity of $464, 653 by approximately 25 percent to

8The hearing had been conducted by M. Lee, whomwe refer to
here as the “hearing officer”. H's reconmmendations to reject the
O Cs and to issue determnations to proceed with collection were
approved and issued by Ms. Laura \Wening, the Appeals Team
Manager, whomwe refer to as the “appeals officer”. Petitioners’
briefs as quoted here use the pronouns “he” and “his” to refer to
the appeal s officer who exercised discretion to make the
determ nations at issue here, and we do not correct those
pronouns. The distinction between the hearing officer and the
appeal s officer is not material here. Section 6330(b)(1)
provi des that the hearing “shall be held by the Internal Revenue
Service Ofice of Appeals” (enphasis added); section 6330(b)(3)
provi des that the hearing may be “conducted by an officer or
enpl oyee” of the O fice of Appeals (enphasis added); and
section 6330(c)(3) provides that the determ nation is nmade “by an
appeal s officer” (enphasis added); and the statute does not
require that the “appeals officer” making the determ nation nust
be the sane person as the “officer or enployee” conducting the
heari ng.
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$357, 400, for reasons not explained in the record. The nenoranda
attached to the Forns 5402-c further show that the Sullivans’
joint OC of $34,017 was rejected because the Sullivans had not
denonstrated that a special circunstance existed to support a
conprom se of the liability, and that the Sullivans’ i ndividual
O Cs were rejected because no special circunstances exi sted,
there was no doubt as to liability, and there was therefore no
basis for accepting an OC. The Ofice of Appeals did not
solicit any amended Form 656 reflecting the Sullivans’ $54, 000
proposal, and it thereby inplicitly rejected that proposal.

On July 7, 2006, the IRS issued three Notices of
Det erm nation Concerning Col |l ection Action(s) under Section 6320
and/ or 6330: one such notice to M. Sullivan, determning to
uphold its liens and proceed with a levy to collect incone tax
for 1993 and 1995; a second notice to M. and Ms. Sullivan
jointly, determning to proceed with a levy to collect incone tax
for 2000 and 2001; and a third notice to M. and Ms. Sullivan
jointly, upholding the filing of a tax lien as to incone tax for
1996, 1997, 2000, and 2001. In response, M. and Ms. Sullivan
tinmely filed a petition with this Court.

Resol ution of the Trust Fund Penalties in District Court

The Sullivans’ original petition in this Court sought the
Court’s collection review as to both the six years of incone tax

and the trust fund penalties; but by our order of Novenber 24,
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2006, we granted respondent’s notion to dismss the petition in
part, for lack of jurisdiction, to the extent that, inter alia,
it sought review of the IRS s collection of the trust fund
penalties. M. Sullivan then filed suit in federal district
court to obtain that court’s review, under section 6330(d), of
the RS s proposed collection of the trust fund penalties. The
district court held that M. Sullivan was |liable for the
penalties, that his liability was not discharged in bankruptcy,
“that Plaintiff had sufficient equity to pay the taxes and that
inposing a levy was the ‘nost efficient nethod of collection

remai ni ng. Sullivan v. United States, 100 AFTR 2d 2007- 6204,

at 2007-6207 (E.D. Pa. 2007).

The Sullivans were subsequently granted | eave to file an
anmended petition in this Court, and the anended petition requests
this Court’s review as to only the six years of incone taxes and
asks this Court to find that the appeals officer abused her
di scretion in rejecting the Sullivans’ $54,000 proposal. Shortly
thereafter, the parties submtted a stipulation of facts pursuant
to Rule 122, which provides that “Petitioners’ [sic] are not
chal l enging the underlying liability in this Tax Court
Proceedings [sic]”, and “Petitioners’ [sic] are challenging that
the settlenent officer abused his discretion by not accepting

petitioners’ offer-in-conprom se in the amount of $54, 000".
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Di scussi on

The Tax Court Has Jurisdiction Under Section 6330 To Review
the |RS's Proposed Collection of Petitioners' |ncone Tax
Liabilities for Six Years.

The facts of this case present a |ogical puzzle as to this
Court’s jurisdiction, because of the m xed nature of the
Sul livans’ O Cs.
A Petitioners’ Ofers-in-Conpromse |Included O her |ncone
Tax Liabilities and Trust Fund Penalty Liabilities, the

Collection of Which Is Qutside This Court’'s
Jurisdiction To Revi ew.

The IRS sent to the Sullivans various notices of its filing
of liens, and of its intent to levy, wth respect to
M. Sullivan’s individual unpaid income taxes for two years (1993
and 1995) and M. and Ms. Sullivans’ joint unpaid incone taxes
for another four years (1996, 1997, 2000, and 2001); and this
Court has jurisdiction to review that proposed collection of
i ncone taxes. However, one of the lien notices also included
M. Sullivan’s liability for trust fund penalties; and as a
further conplication, the Sullivans O Cs--the IRS s rejection of
whi ch nust now be reviewed for abuse of discretion--offered to
pay a given amobunt to satisfy not only the incone tax liabilities
for those six years, but also (i) the Sullivans’ incone tax

liabilities for several other tax years for which they had
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received no collection notices or determnations fromthe IRS,
and (ii) M. Sullivan’s liability for trust fund penalties.?®
The appeals officer rejected the OCs and determned to
proceed with collection. The appeals officer’s determ nations
were issued before October 16, 2006, at a tine when this Court
had no jurisdiction to review the RS s proposed collection as to

the trust fund penalties. See More v. Conmm ssioner, 114 T.C

171 (2000). Furthernore, this Court has jurisdiction to review
the collection activities of the Conm ssioner only with respect
to tax liabilities for which a valid notice of determ nation was
i ssued. Sec. 6330(d)(1). Here, valid notices of determ nation
were issued as to collection of only six years of the Sullivans’
incone tax liabilities, and we have no jurisdiction to review the
IRS' s collection activity as to their incone tax liabilities for
ot her tax years. Consequently, respondent noved to dism ss the
petition in part, insofar as it pertained to those liabilities

whose collection is outside this Court’s jurisdiction to review,

°First, in April 2005 the Sullivans filed their joint OC,
offering to pay $34,017 to satisfy incone tax liabilities and
trust fund penalties. Second, in May 2005 M. Sullivan made
another O C and offered to pay $31,629 to satisfy his incone tax
[tabilities and trust fund penalties. (Ms. Sullivan
simul taneously made an O C, offering to pay $10,000 to satisfy
inconme tax liabilities only.) Third, in March 2006 the Sullivans
jointly made an informal witten proposal to pay $54,000 to
satisfy all of their incone tax liabilities for twelve years, and
M. Sullivan’s trust fund penalties.
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and this Court granted that notion by its order of Novenber 24,
2006.

B. This Court Has Jurisdiction To Review the IRS s
Proposed Coll ection of the Incone Tax Liabilities for
Six Years and, in So Doing, To Consider Facts Rel ating
to the Gher Liabilities That Were Included in
Petitioners’ O Cs.

The record is thus clear that this Court now retains
jurisdiction to review respondent’s proposed col |l ection of incone
tax for only six of the years--M. Sullivan's liability for
income tax for 1993 and 1995, and the Sullivans’ joint liability
for incone tax for 1996, 1997, 2000, and 2001. The Court nmnust
now det erm ne whether the appeals officer abused her discretion
in determning to proceed with collection of those liabilities
notw t hstanding the Sullivans’ O Cs, which she determned to
reject. However, the Sullivans’ O Cs proposed conprom ses of
both the liabilities whose collection is properly before us and
the extra-jurisdictional liabilities. The Sullivans’ O Cs
proposed to conprom se both sets of liabilities in one agreenent;
and the appeals officer made a determ nation (which either was or
was not an abuse of her discretion) to reject each O C and
proceed with collection. This pronpts the question whether and
how this Court can evaluate that decision w thout addressing
matters outside its jurisdiction.

One answer, which is not tenable, would be that the Court

should sinply ignore the existence of the extra-jurisdictional



- 21 -

liabilities and should evaluate the O Cs (and the appeal s
officer’s rejection of the OCs) as if those liabilities did not
exi st. Under that approach, the Court would sinply consider
whet her the amount that the Sullivans had offered should have
been accepted in satisfaction of the six years of incone tax only
(without regard to the OC s effect on the extra-jurisdictional
liabilities). W decline to follow this approach for two
reasons: First, this Court would be review ng a hypot heti cal
deci sion that was never nmade by the appeals officer, instead of
reviewi ng her actual decision. And second, ignhoring an extra-
jurisdictional liability that an O C woul d have required the I RS
to conprom se could naterially alter the reasonabl eness of the
OC An offer to pay $54,000 to satisfy inconme tax liabilities
totaling | ess than $100,000 is very different froman offer to
pay $54,000 to satisfy incone tax liabilities and trust fund
penalties totaling nore than $210,000. Ignoring sone of the
liabilities inthe OC could radically distort this Court’s
revi ew.

A second answer, which is also not tenable, is that when
t axpayers have offered a hybrid or mxed O C that includes extra-
jurisdictional liabilities, this Court is required to dism ss the

petition altogether. However, this Court has not taken that
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approach, *® and for good reason: The Court has jurisdiction to
revi ew proposed collection of petitioners’ incone tax liabilities
for which a valid notice of determ nation was issued; and the

matter that it lacks jurisdiction to reviewis collection of the

other liabilities. This Court is disabled fromhalting the IRS s
collection of these other liabilities, but it is not disabled
from knowi ng about them In determ ning whether the rejection of
the O Cs and the collection of the six years of incone tax is
appropriate, this Court is authorized (as the appeals officer was
required) to consider “any relevant issue relating to * * * the
proposed levy”. Sec. 6330(c)(2)(A), (d).

In review ng the appropriateness of a collection action, the
Court nust inevitably consider facts in addition to the tax
liabilities whose collection is at issue. For exanple, although
this Court has no jurisdiction to adjudicate the Sullivans’
l[tability for their nortgage, it can and nust consider the
nortgage as a fact in determning the quantumof their equity
interest in their residence. Simlarly, although this Court has

no jurisdiction to adjudicate M. Sullivan’s liability for the

0See, e.g., Oumyv. Conm ssioner, 123 T.C. 1 (2004)
(reviewwng an O C that covers incone tax liabilities for tax
years that are both within and outside of this Court’s
jurisdiction), affd. 412 F.3d 819 (7th Cr. 2005); Mlnes v.
Comm ssioner, T.C. Menp. 2003-62 (review ng the Conm ssioner’s
determ nation to proceed with the collection of incone tax
litabilities and dismssing the case as to the Conm ssioner’s
determ nation to collect extra-jurisdictional liabilities).
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trust fund penalties, nor to halt respondent’s collection of
t hose penalties, the Court nonethel ess can and nmust consider the
trust fund penalties (and their inclusion in the OC) as a fact
in determ ning the reasonabl eness of the offer.

We therefore proceed to eval uate the appeals officer’s
exercise of discretion in rejecting the OCs, taking into account
all the liabilities that were proposed to be conprom sed, even
t hough we do not have jurisdiction to review the collection of
all those liabilities.

1. The Appeals Oficer Did Not Abuse Her Discretion in

Rejecting Petitioners’ OCs and Determ ning To Proceed Wth
Col | ecti on.

A. The I nternal Revenue Code Provides the IRS' s Collection
Procedures, the Agency Hearing to Which a Taxpayer |Is
Entitled, and the Court Review to Which the Agency
Determ nation |Is Subject.

| f a taxpayer fails to pay any Federal inconme tax liability
after notice and demand, chapter 64 of the Internal Revenue Code
provi des two neans by which the IRS can collect the tax: First,
section 6321 inposes a lien in favor of the United States on al
the property of the delinquent taxpayer, and section 6323(f)
authorizes the IRS to file notice of that lien. Second,
section 6331(a) authorizes the IRSto collect the tax by levy on
t he taxpayer’s property.

However, Congress has added to chapter 64 of the Code
certain provisions (in subchapter C, part |, and in subchapter D,

part I) as “Due Process for Collections”, and those provisions
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must be conplied with after the IRS files a tax lien, and before
the RS can proceed with a levy: Wthin five business days after
filing a notice of tax lien, the IRS nust provide witten notice
of that filing to the taxpayer. Sec. 6320(a). After receiving
such a notice, the taxpayer nmay request an adm nistrative hearing
before the Ofice of Appeals.! Sec. 6320(b)(1). Simlarly,
before proceeding with a levy, the IRS nust issue a final notice
of intent to levy and notify the taxpayer of the right to an
adm nistrative hearing before the Ofice of Appeals. Sec.
6330(a) and (b)(1).

At that CDP hearing, the taxpayer may generally raise
rel evant issues relating to the unpaid tax or the proposed |evy,
including offers of collection alternatives. Such collection
alternatives may include, anong other things, an install nent
agreenent or offer in conpromse. Sec. 6330(c)(2)(A). The
appeal s officer nmust nmake a determ nation whether or not the lien
shoul d be rel eased and/ or whether the proposed | evy action may
proceed. The appeals officer is required to take into
consideration: (1) “verification fromthe Secretary that the
requi renents of any applicable | aw and adm ni strative procedure

have been net” (see sec. 6330(c)(3)(A), citing sec. 6330(c)(1));

1To the extent practicable, a CDP hearing concerning a lien
(under sec. 6320) is to be held in conjunction with a CDP hearing
concerning a levy (under sec. 6330), and the conduct of the lien
hearing is to be in accordance with the rel evant provisions of
section 6330. See sec. 6320(b)(4), (c).
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(2) relevant issues raised by the taxpayer (see sec.
6330(c)(3)(B), citing sec. 6330(c)(2)*®); and (3) “whether any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimte concern of the person
that any collection action be no nore intrusive than necessary”
(see sec. 6330(c)(3)). If the Ofice of Appeals then issues a
notice of determnation to uphold the lien and/or to proceed with
t he proposed | evy, the taxpayer nay appeal the determnation to
this Court within 30 days (see secs. 6320(c), 6330(d)(1)), as the

Sul I i vans have done.

B. In Their CDP Hearing, the Sullivans Ofered To Pay
$54, 000 To Extinquish Liabilities of No Less Than
$210, 405.

The Sullivans’ sole remaining contention here, stated in
the parties’ stipulation, is “that the settlenment officer abused

his discretion by not accepting the Sullivans’ offer-in-

2Under section 6330(c)(2), a taxpayer may raise collection
i ssues under subsection (c)(2)(A) and may, under certain
ci rcunst ances, challenge the underlying tax liability under
subsection (c)(2)(B). Were the underlying tax liability is
properly at issue in a section 6330 hearing, the Court wll
review the matter de novo. Davis v. Comm ssioner, 115 T.C. 35, 39
(2000). However, where the underlying liability is not at issue,
we review the appeals officer’s determ nations regarding the
collection action for an abuse of discretion. Goza v.
Comm ssioner, 114 T.C. 176 (2000). The Sullivans have not
chal l enged their underlying liability. Accordingly, we review
the IRS s determ nations for abuse of discretion; that is,
whet her the determ nations were arbitrary, capricious, or wthout
sound basis in fact or law. See Murphy v. Conm ssioner, 125 T.C
301, 320 (2005), affd. 469 F.3d 27 (1st Cir. 2006); Sego V.
Comm ssioner, 114 T.C 604, 610 (2000).
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conprom se in the anount of $54,000.”* As is noted above, one
of the issues that a taxpayer may raise in a collection hearing
is “offers of collection alternatives, which may include * * * an
of fer-in-conpromse.” Sec. 6330(c)(2)(A)(iii).

The regul ations require O Cs to be submtted on “forns
prescribed by the Internal Revenue Service”, sec. 301.7122-
1(d) (1), Proced. & Admn. Regs. (26 CF.R ). The prescribed form
for an OCis Form656, but the Sullivans’ |atest proposal of
$54, 000 was not stated on a Form 656. However, they had
previously submtted three O Cs on Form 656; they had submtted
financial information on Form 433-A and ot herwi se; they nade
their revised proposal in witing; and they expressly offered to
submt a revised Form 656.% The $54, 000 proposal originated as

a recomrendation fromthe hearing officer, so there is no

13Since the Sullivans’ sole remaining contention here
relates to their proposal to pay $54, 000, and since the amunt of
t hat proposal was greater than the anmounts offered in their prior
OCs (i.e., $34,017 and $41,629), we need not address separately
whet her the appeals officer abused her discretion in rejecting
the prior OCs for |esser anpunts.

¥The facts of this case are thus plainly different from
those of Godwin v. Comm ssioner, T.C. Meno 2003-289, 86 TCM ( CCH)
451, 457 (2003), affd. 132 Fed. Appx. 785 (11th G r. 2005). In
that case, the taxpayers “did not submt a Form 656 or otherw se
describe their incone, assets, and other financial information

* * *  |Instead petitioners attenpted to settle their entire
liability for $100,000 without providing any facts to support
their clainmed inability to pay the full tax liability”. But see

infra note 21.
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suggestion that the IRS failed to consider the proposal because
of its informality.

Rat her, it was understood by both parties that the Sullivans
were offering $54,000 to extinguish liabilities estinmated to be
$210, 405. Consequently, the $54, 000 proposal --al though not a
formal O C for purposes of section 7122--did constitute a
“collection alternative” that was properly raised at the CDP
heari ng under section 6330(c)(2)(A)(iii) and is subject to our
revi ew.

C. The Appeals Oficer Did Not Abuse Her Discretion in
Rejecting Petitioners’ $54,000 Proposal, Since She
Reasonably Concluded That They Had Assets (Chiefly
Their Honme Equity of $464, 653.22) That Were Sufficient

(Even |f Discounted to $357,400) To Pay Their Estimated
Liability of $210, 405.

Where, as here, the underlying tax liability is not at
i ssue, we review the Conmm ssioner’'s determ nation for abuse of

di scretion. Sego v. Comm ssioner, 114 T.C. 604, 610 (2000).

This standard does not require us to decide what we think would

be an acceptable O C. Mirphy v. Conmm ssioner, 125 T.C. 301,

308-310 (2005), affd. 469 F.3d 27 (1st CGr. 2006). Rather, our
reviewis to determ ne whether the appeals officer’s rejection of
the Sullivans’ O C was arbitrary, capricious, or wthout sound
basis in fact or law. See id.

The grounds for conpromse of a tax liability are (i) doubt
as to liability (DATL), (ii) doubt as to collectibility (DATC),

and (iii) pronotion of effective tax admnistration (ETA). Sec.
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301. 7122-1(b), Proced. & Adm n. Regs. M. and Ms. Sullivan made
their original joint OC on grounds of ETA and their |ater

i ndi vidual O Cs on grounds of DATL and DATC. Since the Sullivans
thus raised all three grounds for conpromse in their prior OCs
submtted on Form 656, we consider all three grounds in

eval uating their $54, 000 proposal.

1. Doubt as to Liability Is Not an | ssue.

Whet her the appeals officer abused her discretion in
determning that there is no DATL is not an issue here.
Asserting doubt as to liability is equivalent to challenging the
underlying liability under section 6330(c)(2)(B),*® and the
Sul | i vans have stipulated that they are not chall enging

underlying liability in this case.

15See Baltic v. Commi ssioner, 129 T.C. 178, 183 (2007);
Yesse v. Comm ssioner, T.C Meno. 2008-157 (“a challenge to the
anmount of the tax liability made in the formof an offer-in-
conprom se based on DATL by a taxpayer who has received a notice
of deficiency is a challenge to the underlying liability
precl uded by section 6330(c)(2)(B)”). For nost of the
liabilities included within the Sullivans’ O Cs, such a chall enge
woul d be legally precluded here. As to the trust fund penalties,
M. Sullivan was held liable in Sullivan v. United States, supra.
As to the inconme taxes for 1993, 1995, 1996, and 1997, the
Sul l'ivans received statutory notices of deficiency and chose not
to petition this Court; they therefore are barred by section
6330(c)(2)(B) fromcontesting that liability.
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2. The Appeals Oficer Reasonably Rul ed Qut Doubt as
to Collectibility, as a Basis for an A C.

a. Doubt as to Collectibility Is Determ ned By
Ref erence to Publi shed Standards.

The appeals officer did not abuse her discretion in
determ ning that there was no doubt as to collectibility. The
gui delines for evaluating O Cs on the basis of DATC are published
in the regulations interpreting section 7122. See sec.
301.7122-1(c)(2), Proced. & Adm n. Regs.; see also 1
Adm ni stration, Internal Revenue Manual (IRM, pt. 5.8.4.4, at
16,306. Under this adm nistrative guidance, the Secretary wl|l
generally conpromse a liability on the basis of DATC only if the
liability exceeds the taxpayer’s reasonable collection potential.

See Murphy v. Conmi ssioner, supra at 308-310; Schwartz v.

Conmi ssioner, T.C. Menp. 2008-117. Furthernore, an O C based on

DATC wil |l be acceptable only if the offer reflects the taxpayer’s
reasonabl e col |l ection potential, i.e., that amount, |ess than the
full liability, that the IRS could collect through neans such as
admnistrative and judicial collection renedies. Mirphy v.

Comm ssi oner, supra at 309; Rev. Proc. 2003-71, sec. 4.02(2),

2003-2 C. B. 517, 517. A taxpayer’s reasonable collection
potential is determned, in part, using the published guidelines
for certain national and | ocal allowances for basic |iving
expenses and essentially treating incone and assets in excess of

t hose needed for basic |iving expenses as available to satisfy
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Federal incone tax liabilities. See 2 Admnistration, IRM exh
5.15.1-3, at 17,668, exh. 5.15.1-8, at 17,686, exh. 5.15.1-9, at
17, 742.

b. The Anpbunt of Petitioners’ Equity in Their
Resi dence Renpved Doubt as to Collectibility.

In this instance it is sinple to determne that the
Sul livans’ collection potential exceeded their liability. Their
reasonabl e coll ection potential, absent special circunstances,
was equal to no less than their equity in their house. Even the
Sullivans’ original |owball estimte of their house’'s val ue,
given in the May 2005 |etter acconpanying their individual O Cs,
showed that their equity exceeded their total tax liability by
al nost $40,000. The appraisal they |later submtted in May 2006
showed that their equity interest in their house was in fact
$464, 653. 22--an anount that was nore than double the $210, 405 of
tax liabilities they tried to settle, and that was nore than
eight times the amount of their |atest proposal of $54, 000. 16
Even if one were to assune (as the Sullivans assert) that neither
of them woul d ever generate incone in excess of their |iving
expenses, their reasonable collection potential, which includes
both incone and assets, was still substantially greater than

their total tax liability or their $54,000 offer.

¥The hearing of ficer’s unexpl ai ned 25 percent discount of
that equity yielded an anount--$357,400--that still greatly
exceeded the total liability, and was nore than six tinmes their
$54, 000 proposal .
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C. This Analysis |Is Not Changed By the Arqunent
That Petitioners Omed Their Hone as Tenants
By the Entirety.

The Sullivans argue for the possibility that, under
Pennsyl vani a | aw, none of the value of their house would be
avai lable to satisfy M. Sullivan’s liabilities, because they
owned the property as tenants by the entirety.' This
possibility, the Sullivans argue, raises doubt as to
collectibility despite the hundreds of thousands of dollars of
equity in their house. This argunent does not survive anal ysis.
The IRS filed a notice of lien and, in deciding whether to
conprom se the Sullivans’ liability, took into account their
equity in their honme. The IRS could force a sale of the house
upon the severance of the entirety property (e.g., upon the
di vorce of M. and Ms. Sullivan). See “Tenancy by Entirety in

General”, 26 Pennsylvani a Law Encycl opedi a sec. 42 (2007).

Y"The Sullivans’ argunent on this issue has evolved. As
previously noted supra p. 10, their only contention at the agency
hearing was that the entirety ownership raised “serious” but
unstated “questions”. In this litigation, an early version of
the argunent, in a brief filed July 25, 2007, was that under
Pennsyl vania | aw, only 50 percent of the value of their house is
available to reduce the tax liability of M. Sullivan, who has
substantially greater tax liabilities than Ms. Sullivan.
However, if the appeals officer had anticipated this argunent,
his evaluation of the O Cs could have considered only 50 percent
of the $464, 653 of equity in the Sullivans’ house (i.e., only
$232,326) but still determ ned that the reasonable collection
potential was higher than any of their O Cs--and higher than the
ltability. |If the appeals officer had considered only 50 percent
of the discounted equity of $375,400 (i.e., only $187,700), the
reasonabl e coll ection potential was still nore than three tines
the of fer of $54, 000.
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Furthernore, the IRS, through its Federal tax lien, could
restrict the Sullivans’ ability to extract equity fromtheir

honme. Thus, even short of forcing an i mediate sale,!® the IRS
coul d reasonably expect the Sullivans to consider the value of an
unencunbered title to their honme in determning the ultimte

val ue of settling their tax liabilities.

CGenerally, when the tax liability at issue is owed by only
one spouse (as is true for nost but not all of the liabilities
here) and real estate is held in tenancy by the entirety, it is
the IRS s policy to consider 50 percent of that real estate’s net
realizable equity in calculating a taxpayer’s reasonabl e
collection potential. |IRS Notice 2003-60, 2003-2 C B. 643;

1 Adm nistration, IRM pt. 5.8.5.3.11, at 16,339-5. Furthernore,

the Court of Appeals for the Third Grcuit (to which an appeal in

8The I RS did not threaten an i nmedi ate forced sale of their
house; and had it done so, not the Tax Court but the district
court would have had jurisdiction to approve that |evy, under
section 6334(e); so we do not reach the question whether the IRS
coul d have done so. However, we note that the Sullivans had
unpaid joint tax liabilities, and they have suggested no reason
that the IRS did not have the right to levy on the jointly held
property to collect the joint liability. See Napotnik v.
Equi bank, 679 F.2d 316, 320 (3d Cr. 1982) (“in Pennsylvania
entirety property may be reached by creditors to satisfy the
joint debts of husband and wife”); United States v. Eglinton,
71A AFTR 2d 93-3689, 90-1 USTC par. 50,322 (E.D. Pa. 1990)
(appl yi ng Napotnik to federal tax debts). Wether such a levy to
collect the joint liability would thereafter permt the
collection of a spouse’s separate federal tax liability fromhis
share of the remaining proceeds is a further question we need not
reach. But see Fitzgerald v. Fitzgerald, 13 Pa. D. & C 3d 278
(Pa. C. Com PI. 1979) (after nortgage forecl osure, remaining
proceeds retained their entirety character until severance).
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this case would lie) endorsed the IRS s receipt and retention of
50 percent of the proceeds of sale of entirety property in the
context of dividing the proceeds under Pennsylvania |law. See

Popky v. United States, 419 F.3d 242, 244-245 (3d Cr. 2005).

Were the tenants are jointly liable, there is of course even
nore reason to consider the property in calculating the tenants’
collection potential. 1In this instance, 50 percent of the
Sullivans’ equity in their house would have satisfied the entire
estimated liability, joint and separate.

The Sul livans argue, however, that their case is
di stingui shabl e from Popky because they have no intention or plan
to sell their house. Furthernore, they argue that under
Pennsyl vania |aw the I RS may never be able to | evy on and sel

their house, because of its status as entirety property.?®

\W¢ do not need to definitively resolve this |legal question
to decide this case, since for present purposes it is enough that
the appeals officer nmade a reasonabl e judgnment of the Sullivans’
collection potential. However, we observe that existing
precedent does not appear to favor the Sullivans’ argunent that
entirety property in Pennsylvania is exenpt fromlevy and forced
sale by the IRS--even in the case of an attenpt to collect only
non-joint liabilities of one of the tenants. In United States v.

Craft, 535 U S. 274 (2002), the Suprene Court held that a federal
tax lien under section 6321 can attach to entirety property. To
date, the Suprene Court has yet to extend Craft’s holding to
| evies or forced sal es under section 6331. However, Craft’s
hol di ng has been extended to |levies and forced sales by the IRS,
inits IRS Notice 2003-60, 2003-2 C.B. 643, and by the Sixth
Circuit, in Hatchett v. United States, 330 F.3d 875, 882 (6th
Cr. 2003). Furthernore, in Popky v. United States, 326 F. Supp.
2d 594, 604-605 (E.D. Pa. 2004), affd. 419 F.3d 242 (3d Cr
2005), the district court followed Hatchett, and its opinion was
(continued. . .)
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However, under Seqo v. Conm ssioner, 114 T.C. at 610, we review

respondent’s determ nation for abuse of discretion, and we
decline to hold that the appeals officer abused her discretion in
her estimate of the Sullivans’ reasonable collection potential.
Absent a showi ng of special circunstances (discussed below), the
Sul | i vans’ $54, 000 proposal was inadequate under the regulations,
when conpared even to 50 percent of the value of the entirety

property. See Popky v. United States, supra; Mirphy v.

Comm ssioner, 125 T.C. at 309; Rev. Proc. 2003-71, sec. 4.02(2),

2003-2 C. B. 517, 517.

Upon a showi ng of special circunstances by the taxpayer, the
formul ai c approach descri bed above is nodified, and an O C nay be
accepted even if it is for less than the taxpayer’s reasonable
collection potential, e.g., where a long-termillness prevents
the taxpayer fromearning a living, and it is reasonably
foreseeabl e that the taxpayer’s financial resources wll be
exhausted providing for care and support during the course of the
condition. Sec. 301.7122-1(b)(3), (c)(3), Proced. & Adm n.

Regs.; see also 1 Admnistration, IRM pt. 5.8.11.2.1, at 16, 375,

pt. 5.8.11.2.2, at 16,377. No such circunstances have been shown

19C. .. continued)
affirmed by the Court of Appeals for the Third Grcuit w thout
di scussion or criticismon this point. The district court held
that entirety property (in that case, the proceeds of a sale) was
subject to |l evy under section 6331, provided that the procedural
requi renents of the statute are foll owed and the property is not
ot herwi se exenpt under section 6334. |d.
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here. The Sullivans have not shown that paynent of nore than the
anount that they offered in settlenent of their liabilities would
have rendered them unable to neet basic |iving expenses. Their
projections of future inconme and expenses are specul ative and
unpersuasive. The Sullivans’ situation is not conparable to the
exanpl es given in the regulations. The appeals officer
t hor oughl y consi dered and addressed their argunents.

3. The Appeals Oficer Reasonably Ruled Qut Pronotion

of Effective Tax Adm nistration, as a Basis for
an O C.

The appeals officer did not abuse her discretion in
determning that the Sullivans failed to show that their fina
of fer of $54,000 pronptes effective tax adm nistration. Under
the regulations,? a liability may be conprom sed in order to
pronote ETA if there are conpelling public policy or equity
considerations identified by the taxpayer. Conpromse is
justified where, because of exceptional circunstances, collection
of the full liability would underm ne public confidence that tax
| aws are being admnistered fairly. Sec. 301.7122-1(b)(3)(ii),
Proced. & Adnmin. Regs. Sone exanples of a conpromse that is
al l oned for purposes of public policy and equity are: (i) a
t axpayer who was hospitalized regularly for a nunber of years and
was unable, at that tine, to manage his financial affairs, and

(1i) a taxpayer who learns at audit that he was given erroneous

2See also 1 Adnministration, IRM pt. 5.8, at 16251
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advice and, as a result of actions taken in reliance onit, is
facing additional taxes, penalties, and additions to tax. Sec.
301.7122-1(c)(3)(iv), Proced. & Adm n. Regs.

The Sul livans have not shown that requiring themto pay nore
t han $54, 000 woul d underm ne public confidence that tax |aws are
being adm nistered fairly. |In fact, the opposite may nore likely
be true: If the IRS had accepted the Sullivans’ proposal that
they pay no nore than a fourth of their total tax liability--and
an eighth of their reasonable collection potential--sinply
because they had endured a nunber of unfortunate circunstances,
such as intermttent unenploynment and the bankruptcy of their
fam |y business, then taxpayers in simlar situations who | ose a
job or a business, but dutifully pay their taxes nonethel ess,

m ght | ose confidence in a systemthat charges sone but exenpts
others when they fail to conply. The Sullivans’ situation is not
conparable to the exanples given in the regulations. The appeal s
of fi cer considered and addressed their argunents.

In sum the appeals officer reviewed and considered the
information that the Sullivans submtted. On the basis of the
Sullivans’ facts and circunstances as they had been presented to
her, the appeals officer determ ned that none of the Sullivans’

O Cs, nor their final offer of $54,000, nmet the applicable

gui delines for acceptance of an OC with respect to DATL, DATC,
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or pronotion of ETA. W find no abuse of discretion in that
determ nati on

4. The Notices of Deternination Adequately Address
t he | ssues.

The Sul livans take exception to the fact that the notices of
determ nation do not specifically acknow edge that they are in
their fifties, have nodest incone, and hold few assets aside from
their house. The Sullivans speculate fromthis fact that the
appeal s officer did not adequately take into account their
speci al circunstances. However, their assertions and specul ation
are without nerit. The Ofice of Appeals has no obligation to
specifically list in the notice of determ nation every single
fact that it considered in arriving at the determ nation. See

Johnson v. Commi ssioner, T.C Mno. 2007-29; Barnes V.

Conmi ssioner, T.C. Menp. 2006-150. Nor do we find that the

appeal s officer inadequately considered the information actually
given to her by the Sullivans. |In fact, their own cal cul ations

of their net assets and total tax liability support the appeals

officer’s conclusion that their total equity in assets exceeded

their liability.

The Sullivans al so take exception to the fact that their
$54, 000 proposal was not specifically discussed in the notices of
determnation, nor was it formally rejected by respondent on a
Form 5402-c. However, these objections are without nerit.

Again, the Ofice of Appeals has no obligation to |ist every
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single fact that it considered in arriving at its determ nation.

See Johnson v. Conm ssioner, supra; Barnes v. Commi SSioner,

supra. Furthernore, the IRS cannot be required to issue a form
rejection on Form 5402-c where there has been no formal offer on
Form 656.2! The Sullivans’ informal proposal of a paynent of
$54, 000 was adequately addressed when the O fice of Appeals
determ ned that the Sullivans’ equity in their house (discounted
to $357,400) exceeded their estimated liability of $210, 405,
rendering the proposal unacceptabl e.

We hold that the appeals officer did not abuse her
discretion in rejecting as inadequate the Sullivans’ QO Cs,
i ncluding their $54,000 i nformal proposal. Consequently, we
sustain the RS s determ nation that the proposed |evies and the

filing of a notice of Federal tax lien were appropriate.

2lFor O Cs submitted after July 15, 2006, an inplicit
obligation to reject a formal O Cis reflected in a new
subsection 7122(f), which provides: “Any offer-in-conprom se
subm tted under this section shall be deened to be accepted by
the Secretary if such offer is not rejected by the Secretary”
within 24 nonths. (Enphasis added.) This obligation to reject a
formal O C under section 7122(f) is effective only as to OCs
submtted on and after the date which is sixty days after the
date of enactnent, May 17, 2006 (see Tax Increase Prevention and
Reconci liation Act of 2005, Pub. L. 109-222, 120 Stat. 345), and
thus could not be applicable to the Sullivan’s informal offer
made on March 8, 2006. Furthernore, this obligation exists only
as to an OC “submtted under this section”, and the IRS is
entitled to insist on conpliance with its regulation requiring
that offers under section 7122 be submtted on “forms prescribed
by the Internal Revenue Service”, sec. 301.7122-1(d)(1), Proced.
& Admin. Regs. (As is explained supra pp. 25-27 in part |1.B,
the Sullivans’ informal offer, though not a formal O C, was a
“collection alternative” under section 6330(c)(2)(A(iii).)




To reflect the foregoing,

Deci sion will be entered for

respondent.



