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MEMORANDUM OPI NI ON
VELLS, Judge: The instant matter is before the Court on
respondent’s and petitioners’ notions for summary judgnment
pursuant to Rule 121. The issue we nust decide is whether
respondent’s Appeals Ofice abused its discretion in determning

to proceed with the collection of petitioners’ 1989 tax
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l[tability. Unless otherw se indicated, all section references
are to the Internal Revenue Code in effect for the year in issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Backgr ound

At the tinme of filing the petition, petitioners resided in
Paol i, Pennsyl ani a.

Petitioner Hugh D. Summers’s Crimnal Case and Anended 1989
Tax Return

During 1992, petitioner Hugh D. Summers (M. Sumrers)
pl eaded guilty to conspiring to defraud the Internal Revenue
Service (IRS) by concealing and diverting incone in viol ation of
18 U.S.C. section 371 (2000). M. Sumrers acknow edged that he
recei ved unreported taxable incone of $963, 000 between 1982 and
1990. M. Sumers was sentenced to 4 years’ probation and agreed

to file an amended tax return for 1989. See United States v.

Hugh D. Summers, No. 93-CR-35 (E.D. Pa.).

Petitioners’ Previous Tax Court Case

On May 24, 1993, petitioners filed an anended tax return for
1989, reporting an increase in their tax liability in the anmount
of $69,289. On Novenber 8, 1993, respondent assessed petitioners
t he $69, 289 shown on petitioners’ 1989 anmended tax return.

On June 1, 1995, respondent sent petitioners a notice of
deficiency regardi ng negligence penalties for petitioners’ 1989

taxabl e year. Petitioners tinely filed a petition with this
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Court challenging the notice of deficiency. On Septenber 26,
1997, pursuant to an agreenent between the parties, we entered a
deci sion holding that petitioners were liable for a penalty in
t he amount of $13,858 pursuant to section 6662(a) for 1989 and
that petitioners owed an unpaid prior assessnent of $69, 289 for

1989. See Summers v. Conmmi ssioner, docket No. 17005-95. On

Novenber 24, 1997, respondent assessed petitioners the section
6662(a) penalty in the anmobunt of $13,858 for petitioners’ 1989
t axabl e year.

Litigation Involving Petitioners and Commonwealth Land Title
| nsur ance Conpany

During July 1997, respondent filed a Notice of Federal Tax
Lien (NFTL) against petitioners in Berks and Montgonery Counti es,
Pennsyl vania, relating to petitioners’ unpaid tax liabilities for
1982 through 1990. Petitioners’ surnane, however, was m sspelled
as “Hugh D. & Teresa E. Summer” on the NFTL filed in Montgonery
County, Pennsyl vani a.

On July 31, 1997, M. Summers sold two properties to
Leem|It’s Petroleum Inc.: (1) 270 W G eenw ch Street, Reading,
Ber ks County, Pennsylvania (the Berks County Property); and (2)
Buckert Road and Keim Street, Lower Pottsgrove Townshi p,

Mont gonmery County, Pennsylvania (the Montgonmery County Property).
Commonweal th Land Title I nsurance Conpany (Comonweal th) i nsured
the title on both properties for the purchaser, LeemlIt’s

Petroleum Inc., and settlenent on both properties was on
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July 31, 1997. At the settlenent of the Berks and Montgonery
County properties, Commonweal th did not satisfy the tax liens and
gave M. Summers the proceeds fromthe sales in the anmounts of
$107, 399. 25 and $139, 592. 47, respectively. Respondent refused to
di scharge the tax liens on the Berks and Mntgonery County
properties follow ng the sale.

On February 10, 1998, respondent received a check in the
amount of $107, 399. 25 from Commonweal t h, di scharged the tax lien
on the Berks County Property, and applied the $107,399.25 to
petitioners’ 1983, 1984, 1987, and 1990 tax liabilities.?

On April 30, 1998, Commonwealth filed a declaratory judgnment
conplaint in the Court of Comon Pleas for Mntgonery County,
Pennsyl vani a, agai nst respondent and M. Sumrers seeki ng judgnment
that respondent’s NFTL did not attach to the Berks and Mont gonery
County properties, formerly owned by M. Sumrers, because
petitioners’ surnane was m sspelled. The case was renoved to the
U S District Court for the Eastern District of Pennsylvania and

entitled Commpnwealth Land Title Ins. Co. v. United States and

Hugh D. Summers, No. 98-CVv-2817 (E.D. Pa.).

!Respondent applied the $107,399.25 as foll ows:

Tax year Anpunt applied
1983 $33, 366. 78
1984 $19, 873. 48
1987 $31, 192. 19

1990 $22, 966. 80
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On Novenber 19, 1999, Commonweal th dism ssed with prejudice
its claimagai nst respondent and gave respondent a check in the
amount of $15,000 to discharge the tax |ien on the Mntgonery
County property. Respondent applied the paynment to petitioners’
1985 tax liabilities.

M. Sumers’s Bankruptcy Litigation

On Cctober 9, 1998, M. Summers filed a chapter 7 bankruptcy
petition in the U S. Bankruptcy Court for the Eastern District

of Pennsylvani a (the bankruptcy court), In re Hugh D. Sunmers,

No. 98-33068F. During Novenber 1999, respondent filed a
conplaint with the bankruptcy court asserting that M. Summers’s
tax liabilities, including those for 1989, and interest thereon
wer e not di schargeable pursuant to 11 U S.C. section
523(a)(1)(C). Respondent conceded that the penalties and
interest on the penalties were dischargeable.

On January 11, 2001, the bankruptcy court held that M.
Sumers’s tax liabilities were nondi schargeabl e because he
wilfully attenpted to evade paynent of his taxes. See United

States v. Summers, 266 Bankr. 292 (Bankr. E.D. Pa. 2001).

Actions Against M. Summers To Reduce Federal Tax dains To
Judgnent

On April 3, 2002, respondent filed a conplaint against M.
Summers in the United States District Court for the Eastern
District of Pennsylvania (the District Court) seeking to reduce

to judgnent the tax assessnents agai nst M. Summers, including
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those for 1989. United States v. Summers, No. 2002-CVv-1812 (E. D

Pa.). During June 2002, M. Sumrers filed an answer and cross-
conpl aint challenging the tax assessnents and the anmounts of his
tax liabilities, including those for 1989.2 On August 9, 2002,
respondent filed a notion for summary judgnent. During Septenber
2002, M. Summers filed a reply to respondent’s notion and a
notion to dismss for |ack of subject matter jurisdiction.

On Cctober 7, 2002, respondent filed a notion to dism ss

M. Summers’s countercl ai ns.

On March 27, 2003, the District Court issued a nmenorandum
opi nion and entered an order granting respondent’s notions for
summary judgnent and to dismss M. Summers’s counterclainms and
gave respondent 30 days to present a full and final accounting of

M. Summers’s tax liabilities, including 1989. See United States

V. Summers, 254 F. Supp. 2d 589 (E.D. Pa. 2003).

On April 22, 2003, M. Summers filed a nmenorandum and
declaration in response to the District Court’s March 27, 2003,
order. On May 30, 2003, M. Summers filed a nmenorandumin
response in which he clained that respondent had received, or

shoul d have received, $246,991.72 from Commonweal th and $26, 000

2. Summers’s answer and cross-conpl aint contained, inter
alia, several frivolous tax protester type argunents including:
He is not a taxpayer within the neani ng of the Internal Revenue
Code; there is no “1040 tax” listed in the index of the Internal
Revenue Code; and that the United States and its agents
fraudulently msled himto believe that conpliance with the
| nternal Revenue Code was nandatory.
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frompetitioners, which was not properly credited to petitioners’
account .

On June 24, 2003, respondent filed a declaration asserting
that all credits had been properly applied and that petitioners’
tax liabilities for 1985, 1986, 1988, and 1989, including accrued
interest as of April 27, 2003, anpunted to $647,749.86.% On
Decenber 17, 2003, the District Court entered judgnment in favor
of respondent and against M. Summers, ordering M. Summers to
pay respondent $647,749.86 for unpaid Federal inconme taxes for
years 1985, 1986, 1988, and 1989 plus interest accruing thereon
at the rate provided by section 6621 from April 27, 2003, unti
pai d.

Actions Against Ms. Summers To Reduce Federal Tax dains To
Judgnent

On Decenber 11, 2002, respondent filed a conpl aint agai nst
petitioner Teresa E. Summers (Ms. Summers) in the U S District
Court for the Eastern District of Pennsylvania (D strict Court)
seeking to reduce to judgnent the incone tax assessnents nade

agai nst her for 1985, 1986, 1988, and 1989, United States V.

Teresa E. Sunmers, No. 2002-CV-9008 (E.D. Pa.). On February 10,

2003, Ms. Summers filed an answer and cross-conpl ai nt

3Respondent’ s decl arati on showed M. Summers’s unpaid tax
l[iabilities and total accrued interest for 1989 to be $95, 284. 76
and $108, 586. 31, respectively.
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chal I engi ng the assessnents and tax liabilities, including those
for 1989.4

On June 6, 2003, respondent filed a notion for sunmary
judgnent and to dism ss counterclains. On July 10, 2003, Ms.
Sumers filed a response to respondent’s notion in which she
asserted that respondent had not properly credited petitioners’
account for the paynent from Commonwealth

On Septenber 11, 2003, the District Court granted
respondent’s notion for summary judgnent on the issue of Ms.
Summers’s tax liabilities, dismssed Ms. Summers’s
countercl ai ns, and gave respondent 30 days to present a full and
final accounting of Ms. Summers’s tax liabilities, including
those for 1989. On Cctober 2, 2003, respondent filed a
menor andum in response to the District Court’s Septenber 10,
2003, order stating Ms. Summers’s tax liabilities for 1985,
1986, 1988, and 1989, including accrued interest as of Septenber
30, 2003, and $13, 858 negligence penalty anmounted to $749, 760. 85.

On Cctober 31, 2003, Ms. Sumrers filed a response, contending

“Ms. Summers’s answer and cross-conpl aint contained, inter
alia, several frivolous tax protester type argunents including:
She is not a taxpayer within the neaning of the Internal Revenue
Code; the inconme M. Sumrers received and pleaded guilty to tax
evasion for was not inconme within the neaning of the Internal
Revenue Code; there is no “1040 tax” listed in the index of the
I nternal Revenue Code; there is no |egislative regulation that
requires her to file a tax return for “1040" or “incone taxes”
and that the United States and its agents fraudulently m sled her
to believe that conpliance with the Internal Revenue Code was
mandat ory.



- 9 -
that respondent did not properly credit the paynents from
Commonweal th to her account.

On Decenber 17, 2003, the District Court entered judgnent in
favor of respondent and against Ms. Sumers, ordering Ms.
Sumers to pay $735,902.85 for unpaid Federal income taxes for
1985, 1986, 1988, and 1989, plus interest accruing thereon at the
rate provided by section 6621 from Septenber 30, 2003, until paid
and a $13, 858 negligence penalty assessed on Novenber 24, 1997.

Petitioners’ Appeal to the Third Crcuit Court of Appeals

Petitioners appeal ed the respective judgnents agai nst them
to the United States Court of Appeals for the Third Circuit
(Court of Appeals for the Third Grcuit). Petitioners appeals

were consolidated at United States v. Teresa E. Summers, No. 04-

1375, and United States v. Summers, No. 04-1379. On January 4,

2005, the Third Crcuit Court of Appeals affirmed the District
Court judgnents agai nst petitioners.

Petitioners’ Section 6330 Action Relating to Taxabl e Year

1989

Petitioners failed to pay their inconme tax liability for
1989. On April 15, 2002, respondent sent petitioners’ attorney,
who was aut horized to receive such notices, a Final Notice of
Intent to Levy and Notice of Your Right to a Hearing. On May 10,
2002, petitioners, through their attorney, submtted a Form

12153, Request for a Collection Due Process Hearing. Attached to
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the Form 12153 was a 37-page letter consisting of nothing but
frivolous tax protester boil erplate.

Because petitioners’ cases were still pending in District
Court, respondent did not inmediately schedule a section 6330
hearing. On March 14, 2005, approximately 2 nonths after the
Third Crcuit Court of Appeals affirmed the District Court’s
judgnents in favor of respondent, respondent’s Appeals Ofice
sent petitioners a letter advising themthat the Appeals Ofice
woul d schedul e an appointnent. In a letter dated March 23, 2005,
M. Sunmers advi sed respondent’s Appeals Ofice that his appeal
process woul d not be conplete until there was a fina
determ nation by the District Court and requested that
respondent’s Appeals Ofice hold the matter in abeyance until
such a determ nation had been nade.

On April 8, 2005, respondent’s Settlenent Oficer Edith M
Dernody (Ms. Dernody), wote petitioners and advi sed them t hat
the argunents raised in their section 6330 hearing request were
frivol ous, that respondent woul d not schedule a face-to-face
conference if petitioners wished to discuss only frivol ous
argunents, and that a tel ephone conference was schedul ed for
April 28, 2005. On April 21, 2005, M. Summrers sent Ms. Dernody

a letter requesting a copy of their Form 12153,° requesting a

°'n his Apr. 21, 2005, letter, M. Summers stated that he
did not recall making a request for a sec. 6330 hearing and that
(continued. . .)
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face-to-face hearing and acknow edgi ng that alternative
coll ection nethods needed to be explored at this neeting, and
stating that he was not available for the tel ephone conference on
April 28.

On April 28, 2005, Ms. Dernody sent petitioners a letter to
whi ch she attached a copy of the Form 12153, and in which she
advi sed petitioners that if they wanted a face-to-face hearing
they nust contact her within 15 days and describe the legitimte
i ssues they wished to raise. M. Dernody al so advi sed
petitioners that they nust conplete a Form 433-A, Collection
Information Statenent for Wage Earners and Sel f Enpl oyed
I ndi viduals, and return it along with their 2003 and 2004 t ax
returns by May 13, 2005.

On May 13, 2005, M. Summers sent Ms. Dernody a letter in
which he raised the follow ng issues: (1) That Ms. Dernody was a
settlenment officer, not an independent Appeals officer, and that
it was inproper for her to hold the hearing; (2) that respondent
violated the “CDP statutes” by not holding a section 6330 hearing
for nore than 3 years fromthe date of the request; and (3) that
petitioners did not have any tax liability for 1989 because the

| RS i nproperly credited the paynents from Commonweal th, and that,

5(...continued)
his former attorney, Jerry Arthur Jewett, who had since been
di sbarred, may have nmade the request w thout sending petitioners
a copy.
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even if respondent did not receive the funds from Commonweal t h
the 1989 tax liability has been “constructively paid.” M.
Summers further stated that he woul d not provide the Form 433-A
and petitioners’ 2003 and 2004 tax returns until the above issues
wer e addressed.

On June 21, 2005, respondent’s Appeals Ofice sent
petitioners a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 sustaining the proposed
| evy because petitioners did not provide the Form 433-A, did not
provi de 2003 and 2004 tax returns, and did not raise legitimte
collection alternatives. Petitioners tinmely petitioned this
Court seeking review of respondent’s determ nation to proceed
with the collection of petitioners’ 1989 tax liabilities. On
February 28, 2006, respondent filed a notion for sunmmary
j udgnent, and on March 1, 2006, petitioners filed a notion for
summary judgnent. Petitioners filed an objection to respondent’s
nmotion for summary judgnment on April 3, 2006, and respondent
filed a response to petitioners’ notion for summary judgnent on
March 24, 2006.

Di scussi on

Summary judgnent is intended to expedite litigation and
avoi d unnecessary and expensive trials and may be granted where

there is no genuine issue of material fact and a decision may be
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rendered as a matter of law. Rule 121(a) and (b); Fla. Peach

Corp. v. Conm ssioner, 90 T.C. 678, 681 (1988). The noving party

bears the burden of proving that there is no genui ne issue of
mat erial fact, and factual inferences are viewed in a |light nost

favorabl e to the nonnoving party. Craig v. Conmm ssioner, 119

T.C. 252, 260 (2002); Dahlstromyv. Conm ssioner, 85 T.C 812, 821

(1985); Jacklin v. Comm ssioner, 79 T.C 340, 344 (1982). The

party opposing summary judgnent nust set forth specific facts
t hat show that a genuine question of material fact exists and may
not rely nerely on allegations or denials in the pleadings.

G ant Creek Water Wrks, Ltd. v. Commi ssioner, 91 T.C. 322, 325

(1988); Casanova Co. v. Conmm ssioner, 87 T.C 214, 217 (1986).

Section 6330 provides that no | evy may be nmade on any
property or right to property of a person unless the Secretary
first notifies the person in witing of the right to a hearing
before the Appeals O fice. The Appeals officer nmust verify at
the hearing that the applicable |aws and adm nistrative
procedures have been followed. Sec. 6330(c)(1). At the hearing,
the person may rai se any relevant issues relating to the unpaid
tax or the proposed |evy, including appropriate spousal defenses,
chal | enges to the appropriateness of collection actions, and
collection alternatives. Sec. 6330(c)(2)(A). The person may
chal | enge the existence or anpunt of the underlying tax, however,

only if he or she did not receive any statutory notice of
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deficiency for the tax liability or did not otherw se have an
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

Where the validity of the underlying tax liability is
properly in issue, the Court will review the matter de novo.
Were the validity of the underlying tax is not properly in
i ssue, however, the Court will review the Comm ssioner’s
adm ni strative determ nation for abuse of discretion. Sego v.

Comm ssioner, 114 T.C 604, 610 (2000); Goza v. Conm ssioner, 114

T.C. 176, 181-182 (2000). A person may chall enge a sel f-assessed
l[iability reported on his return where he or she has not had the

opportunity to dispute the liability. Montgonery v.

Commi ssioner, 122 T.C. 1, 9 (2004). An opportunity to dispute

such a liability includes a suit by respondent to reduce a tax

assessnent to judgnent. See MacElvain v. Conmm ssioner, T.C

Meno. 2000- 320.

The record in the instant case clearly indicates that
petitioners had anple opportunity to dispute the liability
reported on their amended tax return for 1989 and the $13, 858
section 6662 penalty for that year. Petitioners litigated the
i ssue of whether respondent failed to apply the paynent from
Commonweal th to taxable year 1989 in District Court and on appeal
to the Third Grcuit Court of Appeals. The Third Grcuit Court
of Appeals affirnmed the District Court’s judgnents agai nst

petitioners reducing the assessnents, including the assessnent
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for 1989, to judgnent. Furthernore, the doctrines of collateral
estoppel and res judicata bar petitioners fromrelitigating this
sane issue, which was litigated in District Court and the Third

Crcuit Court of Appeals. See Conm ssioner v. Sunnen, 333 U.S.

591 (1948); EMC Corp. and Subs v. Comm ssioner, T.C Meno. 2001-

298. Accordingly, we hold that petitioners’ underlying tax
l[tability for 1989 is not properly before us. W therefore
review respondent’s determ nation to proceed with the proposed
| evy for an abuse of discretion.

Petitioners contend that respondent’s Appeals officer,
abused her discretion by failing to schedule a face-to-face
conference with petitioners. W disagree. An in person hearing
is not automatically guaranteed by section 6330. Hearings at the
appeal s | evel have historically been informal. Davis v.

Comm ssioner, 115 T.C 35, 41 (2000). Hearings may be held in

person, but they may al so be conducted by tel ephone or by

correspondence. Katz v. Conm ssioner, 115 T.C 329, 337-338

(2000); Dorra v. Comm ssioner, T.C Meno. 2004-16. This Court

has held that it is not an abuse of discretion if an Appeal s
of ficer determnes that a face-to-face hearing would not be
producti ve based on a taxpayer’s frivolous or groundl ess

argunents. Lunsford v. Conmm ssioner, 117 T.C. 183, 189 (2001);

Kenper v. Commi ssioner, T.C Menmo. 2003-195. W have al so held

that it is not an abuse of discretion to proceed with collection
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where the taxpayer is not in conpliance with the tax | aws.

Collier v. Comm ssioner, T.C. Menp. 2004-171; Rodriquez v.

Conmi ssioner, T.C. Menp. 2003-153.

The record in the instant case denonstrates that a face-to-
face conference woul d not have been productive. On May 10, 2002,
petitioners, through their attorney who was authorized to
represent them submitted a request for a section 6330 hearing
acconpani ed by a 37-page letter replete with tax protester
boilerplate. On April 28, 2005, Ms. Dernody sent petitioners a
| etter wherein she provided a copy of their request for a section
6330 hearing and advising petitioners that, if they wanted a
face-to-face hearing they nust contact her within 15 days and
describe the legitinmate i ssues they wished to raise. M. Dernody
al so advi sed petitioners that they nust conplete a Form 433-A,
and return it along with their 2003 and 2004 tax returns by
May 13, 2005.

On May 13, 2005, M. Summers sent Ms. Dernody a letter in
which he raised the follow ng issues: (1) That Ms. Dernody was a
settlenment officer, not an independent Appeals officer, and that
it was inproper for her to hold the hearing; (2) that respondent
violated the “CDP statutes” by not holding a section 6330 hearing
for nore than 3 years fromthe date of the request; and (3) that

petitioners did not have any tax liability for 1989 because the
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| RS i nproperly credited the paynents from Comonweal th, and that,
even if respondent did not receive the funds from Comonweal t h
the 1989 tax liability has been “constructively paid.” M.
Summers further stated that he would not provide Form 433-A and
petitioners’ 2003 and 2004 tax returns until respondent’s Appeals
officer dealt with the above issues.

Petitioners’ first contention is frivolous. M. Dernody was
an inpartial enployee of respondent’s Appeals Ofice and had no
prior involvment with petitioners. Petitioners’ second
contention is equally wthout nerit. Section 6330 does not
prescribe a time for scheduling a hearing. Once respondent has
referred a case to the Departnent of Justice for defense or
prosecution, only the Attorney General or his del egate has the

authority to conprom se the case. See sec. 7122(a); United

States v. LaSalle Natl. Bank, 437 U S. 298, 312 (1978).

Moreover, M. Sumrers advi sed respondent that he wi shed to defer
the section 6330 hearing until the judgnent of the District Court
becane final. Accordingly, respondent acted within his

di scretion by waiting to schedule a section 6330 hearing until
after petitioners’ appeal to the Third Grcuit Court of Appeals
was resolved. W have al ready discussed petitioners’ third
contention; they are precluded fromchallenging the issue of the

proper crediting of the Coomonweal th paynents. Finally,



- 18 -
petitioners have a duty to conply with the tax | aws and may not
w t hhold the information reasonably requested by respondent or
fail to file tax returns.

On the basis of the foregoing, we conclude that it would not
have been productive for respondent to schedule a face-to-face
hearing. Accordingly, we hold that it was not an abuse of
di scretion for respondent to determ ne to proceed with the
proposed levy to collect petitioners’ 1989 tax liability, and no
genui ne issue of material fact exists requiring trial. W shal
therefore grant respondent’s notion for sumrary judgnent and deny
petitioners’ notion for summary judgnent. W have consi dered al
of petitioners’ argunments, and, to the extent that we have not
addressed themin this opinion, we conclude they are w t hout
merit or unnecessary to reach.

Section 6673(a)(1l) authorizes the Tax Court to require a
taxpayer to pay to the United States a penalty not in excess of
$25, 000 whenever it appears that proceedi ngs have been instituted
or maintained by the taxpayer primarily for delay or that the
t axpayer's position in such proceeding is frivol ous or
groundl ess. Al though we do not inpose a penalty on petitioners
in this case, we take this opportunity to adnoni sh petitioners

that the Court will consider inposing such a penalty should they
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return to the Court in the future in an attenpt to del ay
coll ection or advance frivol ous or groundl ess argunents.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




