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THORNTON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 All subsequent section references are to the Internal
Revenue Code, as anended.
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this opinion shall not be treated as precedent for any other
case.

Petitioner comrenced this action in response to a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 (the notice of determnation) relating to
petitioner’s Federal incone taxes for 1999, 2002, and 200S3.
Petitioner contends primarily that respondent erred in refusing
to credit his $8,821 overpaynent from 1995 agai nst these
outstanding tax liabilities. Respondent contends that the $8, 821
over paynment is not available for credit against these outstanding
tax liabilities because it is barred by the refund period of
[imtations under section 6511

Backgr ound

The parties have stipulated sone facts, which are so found.
When he petitioned the Court, petitioner resided in New Jersey.
Petitioner is an attorney.

Petitioner’'s 1995 Over paynent

For 1995 petitioner nmade tax paynments totaling $8,821. This
amount conprised: (1) A $3,621 overpaynent frompetitioner’s
1994 tax return, on which he requested that the overpaynent be

applied to his 1995 estimated tax;? (2) a $4,000 estinmated tax

2 Petitioner’s 1994 Federal incone tax return actually
reported a $3, 738 overpaynent, but respondent applied $118 of
this anbunt to cover petitioner’s outstanding 1991 tax liability
(di screpanci es due to rounding).
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paynment that petitioner made on April 15, 1996; and (3) $1, 200 of
wage w t hhol di ng.

Respondent’s records indicate that petitioner never filed a
1995 tax return. After an investigation, respondent’s revenue
officer closed out the matter, noting that no 1995 return had
been secured but concluding that there would have been little or
no tax due for 1995. On August 29, 2008, respondent transferred
$7,621 of petitioner’s 1995 overpaynent to an excess coll ections
account.?

Petitioner’'s 1999 Return

On August 21, 2000, petitioner filed his 1999 return,
showi ng a $1, 058 underpaynent. After applying available credits
from 1998 and 2000, respondent determ ned petitioner’s
outstanding 1999 liability to be $212.

Petitioner’s 2002 Liability

Petitioner filed no tax return for 2002. 1In a statutory
noti ce of deficiency issued June 7, 2005, respondent determ ned a
$6, 877 deficiency. On October 25, 2005, respondent assessed this
deficiency plus penalties. Petitioner subsequently paid $3, 600

toward his 2002 liability.

3 The record does not reflect respondent’s treatnent of the
$1, 200 wage wit hhol di ng that nakes up part of petitioner’s $8, 821
over paynent for 1995.



Petitioner’s 2003 Tax Return

On August 19, 2004, petitioner filed his 2003 return,
showi ng a $3, 417 under paynent .

Col | ecti on Proceedi ngs

Respondent sent petitioner a Notice of Federal Tax Lien
Filing and Your Right to a Hearing Under |IRC 6320, dated August
16, 2006, for incone taxes owed for tax years 1999, 2002, and
2003. Petitioner tinmely filed a Form 12153, Request for a
Col | ection Due Process Hearing. In an attachnment to the Form
12153 petitioner asserted that respondent had failed to “credit
me with all tax paynents actually made. |If the Service were to
credit me with those paynents, it would find that the anmounts
claimed to be owed on the Service's Notice of Federal Tax Lien
Filing are in fact not owed.” On the Form 12153 petiti oner
requested that the Internal Revenue Service (IRS) “contact ne
only in witing”.

By letter dated March 12, 2007, respondent advised
petitioner that since he had requested that all contacts be in
writing, his conference would be held through correspondence.
The Appeal s settlenment officer indicated, however, that if
petitioner preferred, he could have a face-to-face neeting. The
Appeal s settlenent officer requested petitioner to respond in 14
days to set up a date and location for the hearing. The Appeals

settlenment officer also noted that the Form 12153 failed to
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speci fy which paynments petitioner believed should have been
credited to him The Appeals settlenent officer requested
petitioner to describe the years and anmounts of these paynents
and to provide verification of them along with other
information. The Appeals settlenent officer also indicated that
before collection alternatives could be considered, petitioner
woul d need to nmake estimated tax paynents for 2006, file his 2004
and 2005 returns, and submt a conpleted Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
I ndi vidual s. Petitioner never responded to the Appeal s
settlenment officer and never requested a face-to-face hearing.

In the notice of determ nation dated April 25, 2007,
respondent’s Appeals Ofice sustained the filing of the notice of
tax lien. The notice of determ nation concluded that the I RS had
met the requirenents of all applicable Iaws, that the Appeals
settlenment officer assigned to the case had no prior involvenent
with petitioner’s case, and that petitioner had failed to present
any information that would warrant relief.

Di scussi on

The parties agree that petitioner overpaid his 1995 Feder al
incone tax and that if the 1995 overpaynent were credited agai nst
his 1999, 2002, and 2003 liabilities, which are the subject of
the notice of filing of tax lien, those liabilities would be

satisfied. Respondent contends, however, that application of the
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overpaynent is barred by section 6511(a). For the reasons
descri bed bel ow, we agree.

Under section 6511(a), a claimfor credit or refund of
overpaynents ordinarily nust be filed within 3 years fromthe
time the return was filed or 2 years fromthe tinme the tax was
pai d, whichever is later. Even if the claimis tinely fil ed,
section 6511(b) Iimts the amount recoverable by reference to two
so-cal l ed | ookback periods: (1) If the taxpayer files the claim
within 3 years of filing a return, the credit or refund is
generally limted to the anobunt paid during the 3 years
i mredi ately before the claimwas filed; and (2) if the claimis
not filed within 3 years of filing a return, the credit or refund
is generally limted to the amount paid during the 2 years

i mredi ately before the claimwas filed. See Conm ssioner v.

Lundy, 516 U.S. 235, 240 (1996).

In applying these limtations to petitioner’s claimfor
credit of his 1995 overpaynent, the threshold inquiry is whether
petitioner ever filed his 1995 return. Respondent’s records
i ndicate that he did not.

The only evidence that petitioner has offered as to the
filing of his 1995 return is his testinony that in late spring
1997 he hand-delivered his 1994 and 1995 tax returns to
respondent’ s Mount ai nsi de, New Jersey, office. Credible

testinony by respondent’s revenue officer, however, explicating
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respondent’s records, persuades us that it was actually
petitioner’s 1993 and 1994 tax returns, rather than his 1994 and
1995 returns, that he delivered to respondent’s office in late
spring 1997. Although we do not question petitioner’s good faith
or notives, petitioner hinself acknowl edged at trial that the
events in question were a long tinme ago and that it was possible
he m srenmenbered them On a preponderance of the evidence, we
conclude that petitioner never filed his 1995 return.

Under section 6511(a), then, the relevant period for
petitioner to have filed his claimfor refund or credit of his
1995 overpaynent was 2 years fromthe date he paid the tax.
Petitioner is deened to have nmade the paynents making up the 1995
over paynment on April 15, 1996.% The record does not suggest that
petitioner filed a claimfor credit or refund of his 1995

overpaynent within 2 years of April 15, 1996.° Accordingly,

4 As previously indicated, the 1995 overpaynent included a
$3, 621 overpaynment frompetitioner’s 1994 tax return which he
requested to be applied to his 1995 estimated tax. Consequently,
this amount was applied as a paynent on account for petitioner’s
estimated tax for 1995, see sec. 6402(b); sec. 301.6402-3(b)(5),
Proced. & Adm n. Regs., and was deened to have been paid on Apr
15, 1996, see sec. 6513(b)(2). Simlarly, the other conponents
of petitioner’s 1995 overpaynent, i.e., the $4,000 estimted tax
paynent and the $1, 200 of wage wi t hhol di ngs, are deened to have
been paid on Apr. 15, 1996. See sec. 6513(b)(1) and (2).

> Petitioner suggests that even if he never filed a 1995
return, he should be deenmed to have nade a claimfor credit or
refund of his 1994 overpaynent by virtue of filing his 1994
return. The problemfor petitioner is that he was given credit
for his 1994 overpaynent in the manner he requested (except for

(continued. . .)
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refund or credit of petitioner’s 1995 overpaynent is barred by
the limtations period under section 6511

Petitioner clains that he was inproperly denied a face-to-
face hearing. Petitioner admts, however, that he never
requested a face-to-face hearing and never responded to
respondent’s March 12, 2007, letter offering himone. Petitioner
clains that he declined to respond to this offer because he was
convinced it was not going to be a fair proceeding. In
particul ar, petitioner conplains that before comrunicating with
hi mthe Appeals settlenent officer had received and reviewed his
admnistrative file “ex parte”. The transm ssion of the
admnistrative file, however, is not considered an ex parte
communi cation. Rev. Proc. 2000-43, sec. 3, &A-4, 2000-2 C. B.
404, 405. Petitioner does not allege and the record does not
suggest that the transm ssion of the adm nistrative record to the
Appeal s settlenent officer was acconpani ed by any cover letter or
ot her communi cation that woul d even appear to conprom se her

i ndependence. Cf. Indus. Investors v. Comm ssioner, T.C. Mno.

2007-93.
Simlarly, petitioner contends that respondent’s March 12,

2007, letter inproperly set preconditions on any hearing by

5(...continued)
the $118 applied to his outstanding 1991 liability, see supra
note 2), by applying it to his 1995 estimated tax, thus
contributing to his 1995 overpaynent for which, as just
di scussed, he failed to make a tinely claimfor credit or refund.
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insisting that petitioner nmake estimated tax paynents for 1996,
file his 2004 and 2005 returns, and submt a conpleted collection
information statenment. Petitioner’s contention is without nerit.
The Appeal s settlenment officer did not abuse her discretion in
advising petitioner of the eligibility requirenments for
considering collection alternatives and in giving himthe
opportunity to denonstrate his eligibility.

In his petition, petitioner requests additional relief in
the formof an accounting fromrespondent of paynents nmade, a
| etter of apology fromrespondent, or a new hearing. 1In the
light of the foregoing discussion, these clains are noot or
w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




