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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

GOEKE, Judge: This case is before the Court on a petition
for redeterm nation of an affected itens notice of deficiency
sent April 17, 2006, in which respondent determ ned that

petitioner is liable for additions to tax for 1983 as foll ows:
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Additions to Tax
Year Sec. 6653(a)(1) Sec. 6653(a)(2)

1983 $199. 35 !
150 percent of the interest due on $3, 987.
The notice also included a statenent that interest would accrue
and be assessed at 120 percent of the underpaynent rate in
accordance with section 6621(c). The additions to tax are
“affected itens” in that they were determned wth reference to a
deficiency owng frompetitioner as a result of adjustnents to
partnership itenms resulting froma final partnership proceeding
involving a jojoba plant venture known as California Jojoba
Ventures (California Jojoba). The issue for decision is whether
part of petitioner’s underpaynent of tax was due to negligence.
For the reasons stated herein, we find that respondent inproperly
i nposed the section 6653(a)(1l) and (2) additions to tax. Unless
otherw se indicated, all section references are to the Internal
Revenue Code in effect for the year at issue.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts and acconpanyi ng exhi bits are incorporated herein by this
ref erence.

Petitioner resided in Georgia at the time the petition was
filed.

Petitioner received an associate’s degree in hotel and

restaurant managenent fromthe State University of New York,
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Del hi, in 1973. Petitioner’s school transcript showed that he
received credit for a class titled “HRI Accounting |I” but did not
list any other courses in Federal incone tax or accounti ng.
Petitioner was 19 years old when he received his associate’s
degr ee.

After graduating petitioner worked as an assi stant manager
at a Burger King in Long Island, New York, and as the manager of
a snack bar at the Rochester Institute of Technology. |In 1977
petitioner noved to California, where he worked as an assi stant
manager at a Charlie Brown restaurant. By 1981 petitioner had
risen to the level of district manager, overseeing four
restaurants in Orange County, California.

Petitioner was still a district manager when he net Pat
Mar kel (M. Markel). M. Markel was registered in the State of
California to prepare tax returns and therefore was required to
meet initial and continuing tax education requirenents. Cal.
Bus. & Prof. Code secs. 22253(a)(1l), 22255 (West 2008).
Petitioner first contacted M. Markel in 1981 or 1982 when
petitioner received a flyer M. Markel had distributed
advertising ways to | ower nortgage paynents. M. Markel began
preparing petitioner’s tax returns, and petitioner began to
receive sone tax planning tips which | ater expanded into sone
i nvestnent planning. Petitioner paid M. Markel for his advice

and tax return preparation at $75 per hour. M. Markel also sold
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i nsurance but not to petitioner. Petitioner was interested in
different investnent strategies with the dual goals of long-term
i nvestnment and raising noney to open his own restaurant.

M. Markel shared office space with the firmof Hernes &
Ml ano. M. Markel was not an enpl oyee of Hermes & M| ano but
rented space and conputers fromthe firm M. Miurkel also used
Hernmes & Ml ano’s tax preparation software to prepare annual
incone tax returns. M. Markel would prepare returns using this
software, then pay Hernes & Mlano a fee per return. M. Marke
had his own business cards but at tinmes used business cards
showi ng his nane along with the firmnanme of Hernmes & M| ano.

M. Hermes and M. M| ano together fornmed California Jojoba.
M. Markel did not take part in the formati on and managenent of
California Jojoba. M. Markel testified that he did not receive
any paynments from California Jojoba.

M. Markel reconmended California Jojoba to petitioner as a
possi bl e i nvestment opportunity. M. Mrkel had | earned of
j 0joba as an investnent because he shared office space with
Hermes & M| ano and because M. Markel’ s sister was al so | ooking
into investing in another jojoba venture. Wen he was in
di scussions about California Jojoba with petitioner, M. Markel
visited a jojoba farmwhich purportedly was associated with

California Jojoba.
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After reading sonme pronotional materials on California
Joj oba and di scussing the opportunity with M. Markel, petitioner
met with M. Hernes to further discuss investing. M. Markel set
up the neeting between petitioner and M. Hernes but was not
present. At the neeting with M. Hernes, petitioner reviewed
mat eri als explaining jojoba oil operation. Petitioner also
viewed a video which expl ained the potential of jojoba oil,
showed the | ocation of the jojoba farm and expl ai ned different
applications of the oil. Petitioner never visited the jojoba
farm hi nsel .

At the conclusion of the neeting with M. Hernmes, petitioner
again spoke with M. Mrkel about the jojoba opportunity, and at
a later neeting petitioner and M. Markel discussed the docunents
petitioner received while neeting with M. Hernes, including the
of fering nmenorandum and the | egal opinion regarding California
Jojoba. M. Markel was famliar wth these types of docunents
because of his sister’s consideration of investing in another
j 0j oba partnership.

In 1983 M. Markel’ s jojoba experience consisted of a trip
to a jojoba farmand discussions with two certified public
accountants (C P.A s) who were independent fromHernmes & M| ano
about the tax aspects of the transaction. M. Markel testified

that those C.P.A s confirmed the viability of the transaction
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under Federal tax laws. M. Mrkel also experinented with the
use of jojoba oil in his car.

Petitioner decided to invest in California Jojoba after
reviewing the pronotional materials and di scussing themwth M.
Markel . M. Markel did not sell the investnent in California
Jojoba to petitioner; instead, petitioner net wwth either M.
Hermes or M. Mlano to effect the sale. Petitioner was
notivated by the opportunity to profit but was aware at the tinme
he invested that there were tax benefits in addition to any
possi bl e income. Petitioner paid approximtely $5,000 up front
and signed a pronissory note for the remaining $14,250. The
$5, 000 cash petitioner invested represented his life savings in
addition to the equity in his hone.

M. Markel prepared petitioner’s 1983 Form 1040, U.S.

I ndi vi dual I ncone Tax Return. Beneath M. Markel’s signature the
firmnanme of Hermes & Mlano was listed. Attached to
petitioner’s Form 1040 was a Schedul e E, Suppl enmental | ncone
Schedul e. Petitioner’s Schedule E showed a net |oss from
partnerships of $13,017. As a result of |osses clained,
petitioner received a refund which was roughly $3,860 greater

t han that which he woul d have received had he not clained the

Schedule E loss.! M. Markel continued to prepare and file tax

!An unrel ated error on petitioner’s return accounts for the
di fference between the benefit petitioner received on the basis
(continued. . .)
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returns on petitioner’s behalf until petitioner no | onger resided
in California.

On Cctober 3, 1991, respondent sent a notice of final
partnership adm ni strative adjustnment (FPAA) for the 1983 taxable
year to the tax matters partner of California Jojoba. The FPAA
di sal |l owed cl ai ned research and devel opnent costs and di sal | owed
$443,198 of California Jojoba’s clained |oss.

A petition on behalf of California Jojoba was filed on
Decenber 23, 1991. On Novenber 1, 1993, the parties in Cal.

Jojoba Investors v. Commi ssioner, docket No. 29993-91, filed a

stipulation to be bound setting forth their agreenment that the
outcone of this case was to be determ ned by the result reached

in Uah Jojoba | Research v. Conni ssi oner, docket No. 7619-90.

On January 5, 1998, the Court issued an opinion in that case
sust ai ni ng respondent’ s adj ustnents, and deci sion was entered on

January 8, 1998. See Utah Jojoba | Research v. Conm ssi oner,

T.C. Meno. 1998-6 (Utah Jojoba I).

On February 25, 1999, respondent filed a notion for entry of
decision or to appoint a tax matters partner in the case at
docket No. 29993-91, asserting that pursuant to the stipulation

to be bound a deci sion should be entered in accord with the

Y(...continued)
of his claimed loss frominvesting in California Jojoba and the
deficiency determned in the notice of deficiency issued to
petitioner.



- 8 -
Court’s holding in Uah Jojoba | or, in the alternative, that a
new tax matters partner be appoi nted.

On April 11, 2005, the Court’s order to show cause was
deened absol ute, and respondent’s notion for entry of decision
was granted. The Court further ordered that the partnership item
adjustnents for California Jojoba’ s 1983 taxable year were
correct as determned and set forth in the FPAA dated Cctober 3,
1991.

Respondent exam ned petitioner’s 1983 tax return and
disallowed the clained loss relating to petitioner’s investnent
in California Jojoba. On April 17, 2006, respondent issued the
affected itens notice of deficiency with respect to petitioner’s
1983 tax year inposing the section 6653(a)(1) and (2) additions
to tax. On July 21, 2006, petitioner tinely filed a petition
with this Court alleging that respondent erred in inposing the
additions to tax. A trial was held on Decenber 13, 2007, at the
Court’s trial session in Atlanta, Ceorgia.

OPI NI ON
Section 6653(a)(1) and (2)

The issue for decision is whether petitioner is liable for
additions to tax under section 6653(a)(1l) and (2) with respect to
t he under paynment of tax attributable to his investnent in
California Jojoba. Petitioner argues that he is not subject to

the additions to tax for negligence because he had a profit
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notive for his investnment, he received a tax refund |l ess than the
cash he invested, and he reasonably relied on the advice of his
financial adviser, M. Markel, in making the investnent in
California Jojoba.

Section 6653(a)(1l) inposes an addition to tax in an anount
equal to 5 percent of the underpaynent of tax if any part of the
under paynment is due to negligence or intentional disregard of
rules or regul ations. Section 6653(a)(2) inposes an addition to
tax in an amount equal to 50 percent of the interest due on the
portion of the underpaynent attributable to negligence or
intentional disregard of rules or regul ations.

Negligence is defined as the failure to exercise the due
care that a reasonable and ordinarily prudent person woul d

exerci se under the circunstances. See Anderson v. Commi SSi oner,

62 F.3d 1266, 1271 (10th G r. 1995), affg. T.C. Meno. 1993-607;

Neely v. Commi ssioner, 85 T.C 934, 947 (1985). The focus of the

inquiry is the reasonabl eness of the taxpayer’s actions in view
of the taxpayer’s experience, the nature of the investnent, and
t he taxpayer’s actions in connection with the transaction. See

Henry Schwartz Corp. v. Conm ssioner, 60 T.C. 728, 740 (1973).

When consi dering the negligence addition, we evaluate the
particul ar facts of each case, judging the relative
sophi stication of the taxpayers as well as the manner in which

t he taxpayers approached their investnent. See Merino v.
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Comm ssioner, 196 F.3d 147, 154 (3d Cr. 1999) (“The inquiry into

a taxpayer’s negligence is highly individualized, and turns on
all of the surrounding circunmstances including the taxpayer’s
education, intellect, and sophistication.”), affg. T.C. Meno.

1997-385; Korchak v. Conm ssioner, T.C. Menp. 2005-244; Turner V.

Commi ssioner, T.C. Meno. 1995-363; see al so Heasley v.

Conmm ssi oner, 902 F.2d 380 (5th Gr. 1990), revg. T.C Meno.

1988-408. \Whether a taxpayer is negligent in claimng a tax
deduction “depends upon both the legitimcy of the underlying
investnment, and due care in the claimng of the deduction.”

Sacks v. Conm ssioner, 82 F.3d 918, 920 (9th Cr. 1996), affgqg.

T.C. Meno. 1994-217; see also G eene v. Conmi ssioner, T.C. Meno.

1998-101, affd. w thout published opinion 187 F.3d 629 (4th G
1999) .

A taxpayer may avoid liability for negligence penalties
under certain circunstances if the taxpayer reasonably relied on

conpet ent professional advice. See Freytag v. Conm ssioner, 89

T.C. 849, 888 (1987), affd. 904 F.2d 1011 (5th G r. 1990), affd.
on another issue 501 U. S. 868 (1991). Such reliance, however, is
“not an absol ute defense to negligence, but rather a factor to be
considered.” 1d. For reliance on professional advice to relieve
a taxpayer fromthe negligence addition to tax, the taxpayer nust
show t hat the professional adviser had the expertise and

knowl edge of the pertinent facts to provide infornmed advice on



- 11 -

the subject matter. See id.; see also Nilsen v. Conmm ssioner,

T.C. Meno. 2001-163. The advice nust be from conpetent and
i ndependent parties, not fromthe pronoters of the investnent.

LaVerne v. Conm ssioner, 94 T.C 637, 652-653 (1990), affd.

wi t hout published opinion 956 F.2d 274 (9th Gr. 1992), affd.

wi t hout published opinion sub nom Cowl es v. Conm ssioner, 949

F.2d 401 (10th Cr. 1991). Reliance on a professional adviser
can be inadequate when the taxpayer and his adviser knew not hi ng
about the nontax business aspects of the venture. Beck v.

Commi ssioner, 85 T.C 557 (1985); Flowers v. Comm ssioner, 80

T.C. 914 (1983). 1In order for reliance on professional advice to
excuse a taxpayer fromthe negligence addition to tax, the
reliance nust be reasonable, in good faith, and based upon ful

di scl osure. Zfass v. Conmi ssioner, 118 F.3d 184, 188 (4th G

1997), affg. T.C. Meno. 1996-167; Freytag v. Conm Ssioner, supra

at 888. The Supreme Court has stated that because nost taxpayers
are not conpetent to discern errors in the substantive advice of
an adviser, to require that taxpayer to seek a second opi nion
“would nullify the very purpose of seeking the advice of a

presuned expert in the first place.” United States v. Boyle, 469

U S 241, 251 (1985) (discussing the availability of a defense of
reliance on an adviser for substantive tax advice but not for
attenpted reliance on an adviser concerning the tinely filing of

a return).
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The facts pertinent to the present case relating to the
structure, formation, and operation of California Jojoba are as
set forth above and di scussed in Uah Jojoba I. The offering
menorandum identified U S. Agri as the contractor under the R&D
contract. In addition, a license agreenent between California
Jojoba and U. S. Agri granted U S. Agri the exclusive right to use
all technol ogy devel oped for the partnership for 40 years in
exchange for a royalty of 85 percent of the products produced
fromthe technol ogy. The R&D contract and the |icense agreenent
wer e executed concurrently.

According to its ternms, the R&D contract expired upon the
partnership’s execution of the |icense agreenent. Because the
two contracts were executed concurrently, amounts paid by the
partnership to U.S. Agri were not paid pursuant to a valid R&D
contract but rather were passive investnents in a farmng venture
under which the investors’ return, if any, was to be in the form
of royalties pursuant to the |icense agreenment. Thus, as the
Court held in Utah Jojoba |I. the partnership was never engaged in
research or experinentation, either directly or indirectly.
Moreover, the Court found that U S. Agri’s attenpt to farmjoj oba
commercially did not constitute R&D, thereby concluding that the
R&D contract was designed and entered into solely to decrease the
limted partners’ cost of investing in a jojoba partnership

t hrough | arge, up-front deductions for expenditures that were
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actually capital contributions. The Court further concluded that
the partnership was not involved in a trade or business and had
no realistic prospect of entering into a trade or business with
respect to any technol ogy that was to be devel oped by U S. Agri.
We have observed that a guiding principle of our decisions
“Is that simlarly situated taxpayers should be treated

simlarly”, Heller v. Conm ssioner, T.C Meno. 2008-232 n.4, but

al so that reasonabl eness inquiries “are highly factual and every
case nust be decided on its particular nerits”, Atnman v.

Conmi ssioner, T.C. Menp. 2008-290.

In a majority of the jojoba cases to cone before this Court
t axpayers have attenpted to show reasonabl e cause for their
actions by claimng reliance on a variety of individuals: (1)
| nvest nent advi sers, (2) attorneys, (3) C.P.A's, or (4)
i ndi viduals involved in jojoba farmng. On the specific facts of
t hose individual cases we have found the clained reliance to be
unr easonabl e.

In nost of the above cases we have found reliance to be
unr easonabl e because the individual upon whomthe taxpayer was
claimng reliance had a financial interest in the sale of the
shelter. The presence of an obvious conflict of interest in the
sal e of those partnership units should have triggered a nore in-
depth review by the respective taxpayers. See, e.g., Watson v.

Conmi ssioner, T.C. Menp. 2008-276; Ghose v. Commi ssioner, T.C
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Meno. 2008-80; Bronson v. Conmi ssioner, T.C. Menp. 2002-260;

Fi nazzo v. Conmi ssioner, T.C Meno. 2002-56; Kellen v.

Conmi ssioner, T.C. Menp. 2002-19; Christensen v. Conni ssioner,

T.C. Meno. 2001-185; Robnett v. Conmmi ssioner, T.C Meno. 2001-17;

Harvey v. Commi ssioner, T.C Meno. 2001-16; Hunt v. Conm ssioner,

T.C. Meno. 2001-15; Fawson v. Conmi ssioner, T.C. Menob. 2000-195;

Downs v. Comm ssioner, T.C Meno. 2000-155.

In other situations, we have found reliance to be
unr easonabl e where a taxpayer clained to have relied upon an
i ndependent advi ser because the adviser either did not testify or
testified too vaguely to convince us that the taxpayer was
reasonable in relying on the adviser’s advice regarding the
propriety of the clainmed deductions. See, e.g., Helbig v.

Conmi ssioner, T.C. Menp. 2008-243; Heller v. Conmm ssioner, T.C

Meno. 2008-232; Welch v. Commi ssioner, T.C Meno. 2002-39;

Chri stensen v. Conm ssioner, supra; Serfustini v. Conni ssioner,

T.C. Meno. 2001-183; Nilsen v. Commi ssioner, T.C Mno. 2001-163;

Hunt v. Conm ssioner, supra;, dassley v. Conm ssioner, T.C. Meno.

1996- 206.

We have al so rejected as unreasonabl e a taxpayer’s clai ned
reliance on an i ndependent adviser where the record did not show
that the adviser did any independent research regarding the
deductions clained by the taxpayer. See, e.g., Lopez v.

Comm ssioner, T.C Menp. 2001-278, affd. 92 Fed. Appx. 571 (9th
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Cir. 2004); Christensen v. Conm ssioner, supra; Carnena V.

Conmi ssioner, T.C. Menp. 2001-177.

We have al so found taxpayers negligent where they clained
reliance on the offering and pl acenent nenoranda the taxpayers
revi ewed when eval uating the investnent opportunity. W have
found this argunment unpersuasive because the docunents did not
express an opinion regarding the propriety of the taxpayer’s

cl ai med deductions. See Bass v. Conmi ssioner, T.C Meno. 2007-

361; Henn v. Commi ssioner, T.C Meno. 2002-261

I n other cases we have found taxpayers negligent where they
did not even bother to exam ne any docunents relating to the

i nvestment before nmaking a decision to invest. See Ruggiero v.

Conmi ssioner, T.C. Menp. 2001-162.

Taxpayers have in other situations attenpted to show
reasonabl e cause by claimng reliance on their tax return
preparers. However, we have found this reliance unreasonabl e
where the record showed only that a return preparer sinply copied
information fromthe partnership return to the taxpayer’s return
W t hout any investigation into the propriety of the clained

deductions. See McConnell v. Conm ssioner, T.C. Mnob. 2008-167;

Bronson v. Conmi Ssi oner, supra.

Lastly, taxpayers have often attenpted to avoid the
i nposition of penalties by claimng reliance on professors or

ot her individuals, uneducated concerning tax matters, involved in
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the farm ng or conmmercial use of jojoba. W have found reliance
on these advi sers unreasonabl e because they | acked any know edge

of tax law. See, e.g., Finazzo v. Conm ssioner, supra; Kellen v.

Conmi sSsi oner, supra.

Not wi t hst andi ng the foregoing, petitioner argues that he was
not negligent because he was totally unsophisticated in tax
matters, believed he was investing in a legitinmate business that
woul d return a steady stream of inconme, and relied on the advice
of a professional, M. Markel. Al though we have upheld the
i nposition of section 6653 additions to tax in all jojoba
partnership-rel ated cases to cone before us, investnent in a
j oj oba partnershi p does not nake a taxpayer strictly liable for
negl i gence penalties. To uphold additions to tax sinply because
a taxpayer invested in a jojoba partnership that was | ater found
to be inproper would violate the requirenent that we consider the
t axpayer’s actions in the light of his experiences and his

actions in connection with the transacti on. See Henry Schwart z

Corp. v. Commi ssioner, 60 T.C. at 740. As stated above, we nust

consider all of the facts and circunstances surroundi ng his case
in order to determ ne whether petitioner was negligent.

Petitioner testified convincingly that he was not seeking an
unreasonabl e tax benefit in making the investnent because he knew
that the tax benefit would be less than his cash outlay. M.

Mar kel and petitioner both testified convincingly that
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petitioner’s primary notivation in nmaking the investnment was to
profit, and the objective circunstances of petitioner’s tax
bracket support this testinony. Qbviously, petitioner was
m si nfornmed. However, petitioner did not have nuch formal
education in tax or financial matters nor any significant
financial or investnent experience.

Petitioner trusted M. Markel and provided himwth
docunents relevant to the investnent. M. Mrkel was a |icensed
tax return preparer in California, one of only two States to
require tax preparers to be licensed. Along with this |icensing
requirenent, California requires tax return preparers to neet
annual continuing education requirenents.

M. Markel testified that he (1) visited the jojoba farmin
1983 and (2) reviewed the docunents hinself and di scussed the
i nvestnment and tax aspects with two C P. As who were independent
of Hernmes & M ano.

We find that petitioner had a good-faith belief that M.

Mar kel was acting in his best interest and was recomendi ng a
valid financial investnment. The issue for us to decide is

whet her petitioner was negligent in believing this was a
legitimate investnment both financially and for tax purposes. W
find that petitioner entered into this investnment with a good-
faith belief that it was legitimate as a financial investnent.

Hi s cash investnent represented his life savings in 1983; and
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even if petitioner realized that he would recover al nost 80
percent of the cash with the additional tax refund he would
receive, the remaining $1, 100 petitioner invested after the tax
benefit was a major expenditure for him Petitioner also had
virtually no prior investnent experience. Therefore, we believe
petitioner trusted M. Mrkel’'s advice that this was a good
financial risk separate fromany tax benefits he m ght receive.
Taking into account petitioner’s limted educational background
in finance and Federal inconme tax and his enpl oynent history, we
must next determ ne whether petitioner’s decision to claimthe
deduction on his Federal tax return was reasonable. W first
must determ ne whether the tax benefit was “too good to be true.”

See McCrary v. Comm ssioner, 92 T.C 827, 850 (1989).

Petitioner’'s tax refund was | ess than his cash investnent, and he
was an unsophi sticated investor. W find these factors

di stinguish petitioner’s situation fromthose in which the tax
benefit was unreasonable on its face.

Petitioner was not a high-inconme individual seeking a tax
shelter; rather, he had a naive belief that he was taking a
reasonabl e financial risk in order to receive a significant
nontax return over tinme. Petitioner was involved in nonitoring
his investnment. To his unsophisticated analysis, the loss on his

return was not out of line considering the fact that California
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Joj oba had contacted the partners in the hopes of raising
addi tional funds.

Al t hough he was wong about the vitality of the investnent,
petitioner’s belief in its econom c substance was in good faith.
At the tinme petitioner filed his 1983 Form 1040, he believed that
M. Markel was a tax professional who was i ndependent of Hernes &
M | ano, was conpetent to prepare petitioner’s tax returns, and
had verified the tax consequences of the transaction with
i ndependent C.P.A.'s. Petitioner did not seek any tax advice
beyond that of M. Markel, but we do not find his failure to do
so to be negligent given his nodest resources and | ack of

financial sophistication. See United States v. Boyle, 469 U S

at 251. Looking at these specific facts as we nust, we find that
the section 6653(a)(1l) and (2) additions to tax should not be
i nposed.

1. Section 6621

Lastly, petitioner argues that his decision to invest in
California Jojoba was not tax notivated; therefore, section
6621(c) interest should not apply. This Court generally does not
have jurisdiction to review assessnent of section 6621(c) tax-
nmotivated interest in affected itens proceedings. See Wite v.

Commi ssioner, 95 T.C 209 (1990); Korchak v. Comm ssioner, T.C

Meno. 2005-244; see also Ertz v. Conm ssioner, T.C. Mnob. 2007-

15. A narrow exception to this rule may apply if a taxpayer has
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paid the assessed tax-notivated interest and subsequently invokes
the overpaynent jurisdiction of this Court under section 6512(b).

See Barton v. Conm ssioner, 97 T.C. 548 (1991). Petitioner does

not claimthat he has paid the interest. Therefore, we do not
have jurisdiction to consider section 6621(c). See Bass V.

Conmi ssioner, T.C. Menp. 2007-361.

Petitioner neverthel ess argues that he should be able to
contest the inposition of tax-notivated interest in this affected
i tens proceedi ng because respondent did not provide proper notice
of the underlying partnership adm nistrative proceedi ngs.

Petitioner draws support for this argunent fromCrowell v.

Comm ssioner, 102 T.C. 683 (1994). |If respondent did not provide

petitioner with proper notice of the partnership proceedi ngs and
petitioner’s share of partnership itens is treated as a
nonpartnership item the validity of the affected itens
deficiency notice is in question. See id. at 691. The
Commi ssi oner cannot issue a valid affected itens deficiency
notice to a partner if that partner’s share of partnership itens
is entitled to nonpartnership itemtreatnent. 1d. Were the
validity of an affected itens deficiency notice is questioned in
this manner, the Comm ssioner nust denonstrate that he conplied
with the notice requirenents set forth in section 6223(a). I|d.
at 691-692. As is the case with a notice of deficiency, the

validity of properly mailed partnership notices is not contingent
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upon actual receipt by either the tax matters partner or a notice

partner. |d. at 692; Yusko v. Comm ssioner, 89 T.C 806, 810

(1987); Md askey v. Conmm ssioner, T.C Menp. 2008-147.

Petitioner testified that he never received any notices
concerning the admnistrative proceedings related to California
Jojoba. The record, however, indicates that respondent did in
fact send to petitioner both notice of the underlying partnership
proceedi ngs and the FPAA. As with an FPAA, actual receipt of the
notice of beginning of adm nistrative proceedings is not

necessary. Crowell v. Comm ssioner, supra at 692. Accordingly,

we lack jurisdiction to consider the inposition of section
6621(c) tax-notivated interest.

To reflect the foregoing,

Deci sion will be entered

for petitioner as to the

section 6653(a) (1) and (2)

additions to tax.




