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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of respondent’s determination in a notice of
deficiency that petitioners owe tax deficiencies and section
6662(a) accuracy-rel ated penalties for their 2001 through 2007
tax years.! After concessions,? the sole issue left for decision
is whether petitioners are |liable for section 6662(a) accuracy-
related penalties for their 2001 through 2006 tax years.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the
stipulations, with the acconpanying exhibits, are incorporated
herein by this reference. At the tine they filed their petition
with this Court, petitioners resided in Nevada.

Petitioners filed joint Federal inconme tax returns for al
rel evant years. This case stens from petitioner husband Ronal d

V. Swanson’s attenpt to “turn an IRA into a Roth IRA” (Roth

Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the years at issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

2The parties stipulated that petitioners are |liable for
exci se tax deficiencies of $61,277.78, $45,207.79, $58, 564. 58,
$63, 774. 17, $65,637.06, and $73,911.11 for their 2001, 2002,
2003, 2004, 2005, and 2006 tax years, respectively. The parties
further stipulated that petitioners have no excise or incone tax
deficiency for their 2007 tax year and are not |iable for the
accuracy-rel ated penalty for their 2007 tax year.
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restructure).® The Roth restructure was desi gned and inpl enent ed
by A. Blair Stover, Jr. (M. Stover) and his coll eagues at the
accounting firmof Gant Thornton, LLP (Gant Thornton). The
parties have stipulated that in 2000 M. Swanson nade an excess
contribution into a Roth individual retirenment account (Roth |RA)
of $1.61 mllion and that as of Decenber 31, 2006, it remains in
hi s account.

| . Petitioners’ Background

Petitioner wife, Donna-Kay Swanson, was a honenmaker for al
tax years in issue and relied on her husband to determ ne whet her
to engage in the Roth restructure. M. Swanson attended coll ege
at the University of Mchigan where he graduated with a degree in
mechani cal engi neering and mat hematics. After graduation, M.
Swanson began wor ki ng for Hughes Aircraft (Hughes). M. Swanson
wor ked for Hughes or one of its subsidiaries for his entire
36-year career.

Wi | e working at Hughes, M. Swanson attended graduate

school at the University of California Los Angel es (UCLA) where

3The basic tax characteristics of a traditional IRA are (1)
deducti ble contributions, (2) the accrual of tax-free earnings
(except with respect to sec. 511 unrel ated busi ness incone), and
(3) the inclusion of distributions in gross incone. See secs.
219(a), 408(a), (d)(1), (e); see also Taproot Adm n. Servs., Inc.

v. Comm ssioner, 133 T.C 202, 206 (2009). The basic tax
characteristics of a Roth I RA are (1) nondeducti bl e
contributions, (2) the accrual of tax-free earnings, and (3) the
exclusion of qualified distributions fromgross incone. See sec.
408A(a), (c)(1), (d)(1), and (2)(A); see also Taproot Adm n.
Servs., Inc. v. Conm ssioner, supra at 206.
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he graduated with a degree in Applied Mechanics. Additionally,
M. Swanson finished a 2-year extension course at UCLA, where he
received a certificate in business nmanagenent.

During his career, M. Swanson worked at Hughes as a part-
time nmaster’s fellow and then held positions in various areas of
structural engineering. Eventually, he was pronoted into
adm ni strative managenent .

In approximately 1997 M. Swanson hel ped devel op Hughes
d obal Services, a 20-person conpany and eventual subsidiary of
Hughes. M. Swanson was appoi nted president of Hughes d obal
Services, where he stayed until his retirenent in Cctober 2001.
As an enpl oyee of Hughes, M. Swanson was the beneficiary of a
thrift and savings plan (Hughes TSP) to help with retirenent.

1. | ntroduction to the Roth Restructure

A Initial |Introduction

M. Swanson initially heard about the Roth restructure from
Fred Nardi (M. Nardi), a friend and coworker. M. Nardi told
M. Swanson that on the basis of his discussions with other tax
professionals, including his tax return preparer, Creal & Mather,
he understood they felt that the Roth restructure “was solid”.

M. Nardi showed M. Swanson an unsigned opinion letter from
Grant Thornton (Nardi letter) detailing the Roth restructure.
M. Swanson clainmed he relied on the Nardi letter in deciding

whet her to engage in the Roth restructure. Apparently, the Nardi
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| etter discussed listed transactions, and because of this, M.
Swanson | ooked at the Internal Revenue Service (IRS) Wb site.*

In addition to M. Nardi, M. Swanson also talked with Jim
Patton (M. Patton) and Bob Mather (M. Mather) before contacting
Grant Thornton. M. Patton is an investnent adviser who began
advising M. Swanson in 2000 and is the only investnent adviser
M. Swanson has ever consulted. M. Patton was al so of the
i npression that the Roth restructure “was above board”.

M. Mather was M. Nardi’'s tax preparer. According to M.
Swanson, he contacted M. Mather, who had other clients doing
Roth restructures and apparently did not see any problens with
t hem

B. | ntroduction to M. Stover

In approximately March 2000 M. Stover net M. Swanson while

he was on vacation in Las Vegas. M. Swanson asked M. Stover

“Alisted transaction is a transaction that is the sane as,
or substantially simlar to, one of the types of transactions
that the IRS has determned to be used for tax avoi dance and has
identified by notice, regulation, or other formof published
gui dance as a |listed transaction. See McCGehee Famly dinic,
P.A. v. Comm ssioner, T.C. Meno. 2010-202 (citing sec.
6707A(c) (2); sec. 1.6011-4, Inconme Tax Regs. (incorporating by
reference sec. 1.6011-4T(b)(2), Tenporary Incone Tax Regs., 65
Fed. Reg. 11207 (Mar. 2, 2000)); see also BLAK Invs. V.

Commi ssioner, 133 T.C. 431, 440-441 (2009)). Sec. 6707A becane
effective Qct. 23, 2004, and inposed penalties on those who
failed to report a reportable transaction as required under sec.
6011. Sec. 6707 entitled “Failure to Furnish Information
Regardi ng Tax Shelter” was effective through OCct. 22, 2004, and
i nposed penalties on those who failed to register a tax shelter
under sec. 6111(a).
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several questions, claimng his basic concern was that he “did
not want to do anything illegal”. M. Stover explained the Roth
restructure in detail and told M. Swanson that the transaction
was not only | egal but had been “court tested”.®

After deciding to engage in the Roth restructure, M.
Swanson net with M. Stover on other occasions, again inquiring
at one or nore of these neetings about the legality of the Roth
restructure and whether it was a listed transaction. He also
visited the IRS Wb site and concluded the Roth restructure was
not a listed transaction.

C. Engagenent Letter

On April 11, 2000, M. Swanson executed an engagenent letter
with Grant Thornton. The engagenent |etter contained a cl ause
providing that Grant Thornton would represent and defend M.
Swanson or any related entity at no additional cost in case of
audit by the IRS. The engagenent |letter also contained an
indemity clause providing that Gant Thornton woul d rei nburse
and indemify the Swansons and any related entity for any civil
negligence or fraud penalty assessed agai nst them by Federal or

State tax authorities.

SM. Stover told M. Swanson that the Roth restructure had
been approved in Swanson v. Conm ssioner, 106 T.C 76, 78-81
(1996). The nanes are coincidental --the taxpayer in Swanson V.
Conm ssi oner, supra, has no connection with petitioners. M.
Swanson read the case and thought that it was very simlar to
what M. Stover was proposing for him




- 7 -
Petitioners paid $120,000 for the Roth restructure, the
engagenent letter providing that the fee was to be split equally
between Grant Thornton and Nevada Corp. Associations (NCA), a |law

firm M. Swanson assuned NCA was an “outside legal firm
provi ding services to G ant Thornton”.

M. Swanson did not ask for a formal opinion letter, nor was
one ever issued. M. Swanson believed that since he and M.
Nardi were engaging in the sanme transaction, he did not need his
own opinion letter.

D. Kruse Mennillo and Individuals G her Than M. Stover

In addition to M. Stover, M. Swanson had contact with
ot her individuals at Gant Thornton, including Luther Aiver, a
tax |l awer, and Ruth Donovan, a certified public accountant. In
Sept enber 2001 M. Stover, along with other individuals he worked
wth, left Gant Thornton for Kruse Mennillo, LLP (Kruse
Menni |l I o), another accounting firm Neither party presented
evi dence expl aining the reason behind M. Stover’s abrupt nove.
At the tinme M. Stover left Gant Thornton, M. Swanson began

using Kruse Mennillo instead of Grant Thornton.?®

®Petitioners request that we take judicial notice of a Feb.
21, 2008, Departnent of Justice Press Rel ease and a Conpl aint for
Per manent | njunction against M. Stover filed Feb. 21, 2008.
This Court shall grant petitioners’ request and has taken
judicial notice of the docunents requested and United States v.
Stover, 731 F. Supp. 2d 887, 914-915 (WD. M. 2010), hol ding
that M. Stover had reason to know that various structures he
pronoted | acked any |egitinmate business purpose and granting
injunctive relief against him The case focused on “three

(continued. . .)
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E. | ndependent Advi ce and Knowl edge

Despite the remarkabl e prom sed tax benefits of converting
taxabl e I RA distributions to nontaxable Roth |IRA distributions,
M. Swanson did not ask anyone who was conpl etely i ndependent of
the M. Patton and M. Stover groups for an opinion on the
viability of the Roth restructure. M. Swanson knew that there
were contribution limts to Roth I RAs, specifically that in 2000
the contribution limt was $2, 000.

[11. The Roth Restructure

Before the years in issue and before petitioners engaged
Grant Thornton, M. Swanson had opened a traditional IRA wth
Charl es Schwab with an account nunber ending in 6050 (Schwab
|RA). Gant Thornton (specifically, M. Stover) and NCA, oversaw
all of the steps in the Roth restructure. The Roth restructure
was i nplenented as foll ows:

. March 20, 2000--A corporation, Sierra Wst G obal Hol dings,
Inc. (Sierra West), was created by NCA. It then joined
Nort hstar Acquisition and Investnment Co., Inc. (Northstar),
al so fornmed by NCA sonetine in the first 6 nonths of 2000.
Sierra West and Northstar shared the sane regi stered agent
and registered office during all relevant periods. M.
Swanson served as president, secretary, and treasurer of
both corporations during 2000 and 2001. At sone point, a
Janes Hoeppner began serving as president and secretary of
Sierra West, but acted as M. Swanson’s nom nee when doi ng

5C...continued)
mul ti pl e business entity structures sold and arranged by” M.
Stover. The third structure, referred to by the district court
as the Roth/S structure “[skirted] the contribution limts
applicable to Roth IRAs.” 1d. at 900.
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so. [Each corporation opened a bank account with an initial
deposit of $250 on May 4, 2000.°

April 25, 2000--On or around April 25, 2000, M. Swanson
opened a Roth I RA account with First Union with an account
nunber ending in 0381 (FU Roth | RA)

April 28, 2000--On or around April 28, 2000, M. Swanson
opened a Self-Directed Traditional IRA at the First Trust
Conpany of Onaga with an account nunber endi ng 0500 ( FNBO
|RA). On May 5, 2000, the FNBO | RA was funded via a rollover
of $1,207,802.55 fromthe Hughes TSP. On May 19, 2000, M.
Swanson directed the FNBO | RA to purchase 100 percent of the
stock of Sierra West for $1,207,802.55. The purchase price
was deposited into the Sierra Wst account on May 19, 2000.

May 1, 2000--On or around May 1, 2000, M. Swanson opened a
Self-Directed Roth I RA at the George K. Baum Trust Conpany
with an account nunber ending in 8305 (Baum Roth | RA) which
was funded with a $2,000 contribution froma personal

i nvest ment account M. Swanson nmaintai ned at Charl es Schwab
(CS I nvestnment Account). On May 2, 2000, M. Swanson
directed the Baum Roth I RA to purchase 100 percent of the
stock of Northstar for $2,000. The purchase price was
deposited into the Northstar account on June 6, 2000.

May 16, 2000--M. Swanson deposited $150,000 into the

Nort hstar account fromthe CS Investnent Account. On My

22, 2000, M. Swanson ordered $1,087,802.55 transferred from
the Sierra West account to the Northstar account. On My

22, 2000, M. Swanson ordered $1, 238,000 transferred from
the Northstar account to the Baum Roth | RA under the guise
of a dividend declaration.?

'For 2000 and 2001 Sierra Wst filed Fornms 1120, U.S.
Cor poration Inconme Tax Return, reporting zero gross receipts, it
had no enpl oyees and only nom nal expenses, and because it saw no
need did not maintain books and records. For 2000 through 2007
Northstar filed Fornms 1120 showi ng zero gross receipts, it had no
enpl oyees and only nom nal expenses, and saw no reason to
mai nt ai n books or records. The clained intention was for M.
Swanson to eventually perform consulting services through
Northstar after his retirenent, but because of health reasons, he
never did.

8The transfer was not a dividend because it did not cone
fromNorthstar’s earnings and profits. The $1, 238,000 can
(continued. . .)
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June 8, 2000--M. Swanson wired $250,000 into the Northstar
account fromthe CS I nvestment Account. On June 9, 2000,
M. Swanson ordered $252,000 transferred fromthe Northstar
account to the Baum Roth | RA.°

Decenmber 19, 2000--M. Swanson deposited $120,000 into the
Nort hstar account from a brokerage account under the nanme
Muchestly, Inc., that M. Swanson nai ntained at Charles
Schwab. On Decenber 29, 2000, M. Swanson ordered $120, 000
transferred fromthe Northstar account to the Baum Roth

| RA. 10

January 8, 2001--By January 8, 2001, $1, 238,000, $252, 000,
and $120, 000, for a total of $1,610, 000, had been
transferred into the Baum Roth | RA and fromthere had been
transferred to the FU Roth | RA and i nvested in various

mut ual funds. As of December 31, 2001, the fair market

val ue of the FU Roth | RA was $1, 021, 296. 28.

Decenber 2001-- Merger docunents were executed nerging Sierra
West into Northstar, with Northstar being the surviving
cor poration.

December 2002--The fair market value of the FU Roth | RA as
of Decenber 31, 2002, was $753, 463.24. As of Decenber 31,
2003, the fair market value was $976,078.04. As of Decenber
31, 2004, the fair market value was $1, 062, 902. 79.

May 2005--All securities held in the FU Roth | RA were
transferred to a Roth IRA M. Swanson opened with H&R Bl ock
Fi nanci al Advisors (H&R Roth | RA)

8. ..continued)
apparently be traced to (1) $197.45 fromthe initial $250 capital
contribution; (2) a $150,000 transfer from M. Swanson’s
br okerage account on May 16, 2000; and (3) a $1, 087, 802.55
transfer fromSierra West on May 22, 2000.

The $252,000 transfer was made via anot her purported June
8, 2000, dividend decl aration; however, once again the transfer
was not a dividend because it did not come from Northstar’s
earnings and profits. The transfer nay be traced to (1) a $2, 000
initial Roth IRA contribution and (2) a $250,000 transfer from
M. Swanson’s brokerage account on June 8, 2000.

10The $120, 000 transfer was yet again nmade as a purported
di vidend but the transfer was al so not a dividend because it did
not conme fromNorthstar’s earnings and profits.
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. Decenber 2005--By Decenber 2005 all securities transferred
fromthe FU Roth IRA to the H&R Roth | RA had been |i qui dated
and invested in annuities at Lincoln National Life Insurance
Co., also known as Anerican Legacy (Anerican Legacy
Annuity). The fair market value of the H&R Roth | RA as of
Decenmber 31, 2005, was $1,093,951.07. The fair market val ue
of the H&R Roth | RA as of Decenber 31, 2006, was
$1, 231, 851. 75.

. Decenber 2007--M. Swanson surrendered the Anmerican Legacy
Annuity and wi thdrew substantially all the funds fromhis
H&R Rot h | RA.

| V. Reporting the Roth Restructure

Wth the exception of 1 or 2 years, M. Swanson prepared his
and Ms. Swanson’'s joint tax returns for 1965 through 1998. 1!
While M. Swanson had no formal study in taxation, he did “buy a
t ax book each year to look at the highlights and see if there
[ was] anything that was new that would affect” him

As part of the fee M. Swanson paid for the Roth
restructure, Gant Thornton began preparing the Swansons’ tax
returns in 1999. This was because M. Swanson indicated he
“wanted to nmake sure that the people that had devel oped the [Roth
restructure] * * * continually followed it and knew exactly what
t hey shoul d be doing”. Kruse Mennillo prepared the Swansons’ tax

returns beginning in 2001. !

“During the period M. Swanson prepared his own return, it
consi sted of a Form 1040, U.S. Individual Income Tax Return;
Schedule A, Item zed Deductions; and Schedule D, Capital Gains
and Losses.

2The tax returns included Federal incone tax returns and
Federal excise tax returns. Northstar’s 2000 tax return was
prepared by Grant Thornton, and Northstar’s 2001 through 2007 tax
(continued. . .)
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In order to facilitate the preparation of the returns, M.
Swanson woul d provide the informati on and copi es of pertinent
docunents asked for each year by either Gant Thornton or Kruse
Mennillo. Individuals including M. Stover, M. diver, and M.
Donovan presumably worked on the returns. None of these
i ndividual s testified.

Wen M. Swanson received the returns, he reviewed themto
make sure that all the information he had given was transcri bed
properly, that the deductions that were taken were proper, and
that each of the corporate entities had a tax return.
Petitioners’ tax returns showed exci se tax on excess
contributions to a Roth IRA of $2,000 for the 2000, 2001, 2002,
2003, and 2007 tax years; $3,500 for the 2004 tax year; and $5000
for the 2005 and 2006 tax years.

V. The Result of the Roth Restructure and Audit

As a result of the Roth restructure, M. Swanson nmade an
excess contribution of $1,610,000 into his Baum Roth | RA through
three different transfers occurring in 2000.

In 2004 Grant Thornton sent M. Swanson a l|letter regarding
the Roth restructure (Grant Thornton letter) stating that the Roth

restructure was potentially a listed transaction pursuant to IRS

2, .. continued)
returns were prepared by Kruse Menillo. Sierra Wst’'s 2000 tax
return was prepared by G ant Thornton, and its 2001 tax return
was prepared by Kruse Menillo. Even though the tax returns were
prepared by different firns, they were prepared by the sane team
of peopl e.
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Notice 2004-8, 2004-1 C. B. 333. Notice 2004-8, entitled “Abusive
Roth I RA Transactions”, states, in part, that taxpayers are using
transactions “to avoid the Ilimtations on contributions to Roth
| RAs” and that “these transactions, as well as substantially
simlar transaction” are |listed transactions. The transactions
described in Notice 2004-8, supra, involve the taxpayer, a Roth
| RA, and a corporation substantially all the shares of which are
owned or acquired by the Roth IRA

M. Swanson asserts that he discussed the Grant Thornton
letter with tax | awyers at Kruse Mennillo, including M. Stover,
and was told that his transaction was not covered by the notice,
he woul d not be penalized for nondisclosure, and that it was up to
hi m whet her he di sclosed. M. Swanson did not discuss the G ant
Thornton letter or attenpt to discern whether he had engaged in a
listed transaction with anyone else. M. Swanson decided to
di scl ose the transacti on anyway “just to make sure * * * [he]
wasn’t violating anything * * * [and because he wanted to take]
the safest route”. To disclose, M. Swanson attached a Form 8886,
Reportabl e Transaction Disclosure Statenment, to Northstar’s 2003,

2004, and 2006 tax returns.?

Bwhile M. Swanson expl ained that Form 8886 was used to
di sclose his Roth restructure, this Court notes that there was
littl e explanation on Form 8886. Under the Facts section of the
form petitioners typed “THE TAXPAYER WAS FORVED TO PERFORM
SERVI CES FOR MULTI PLE BUSI NESSES I N THE FI ELD OF CONSULTI NG THE
BUSI NESS REASONS FOR | TS EXI STENCE | NCLUDE, BUT ARE NOT LI M TED
TO  ASSET PROTECTI ON, SUCCESSI ON PLANNI NG, AND RETI REMENT

(continued. . .)
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In 2006 the Swansons’ returns were audited by the California
Franchi se Tax Board. According to M. Swanson, this was the first
time that he suspected that the Roth restructure was not 100
percent viable. M. Stover and his coll eague, Marc Somrers,
indicated to M. Swanson that their opinion was “that the audit
woul d not show any shortcom ng of taxes paid”. The audit was
concluded in 2007 with “no change”. M. Swanson “felt that the
clearance by the California Tax Board was a further indication
that the structure was viable and proper”.

The Swansons tinely filed Fornms 1040, U.S. Individual Incone
Tax Return, and Forns 5329, Additional Taxes on Qualified Plans
(I'ncluding I RAs) and Ot her Tax-Favored Accounts, for all years in
issue. On Cctober 6, 2008, respondent issued three notices of
deficiency collectively show ng the follow ng deficiencies and

section 6662(a) accuracy-rel ated penalties:

13(...continued)
PLANNI NG THI S PROTECTI VE DI SCLOSURE | S BEI NG FI LED BECAUSE | T
| S NOT CLEAR WHETHER THE GOVERNMENT WOULD VI EW THE TRANSACTI ON AS
SUBSTANTI ALLY SI M LAR TO THOSE | DENTI FI ED I N NOTI CE 2004-8". In
t he Expected Tax Benefits section, M. Swanson typed “THE
POTENTI AL BENEFI T | F ANY COULD BE EI THER A TAX SAVI NGS OR COST
DEPENDI NG ON THE TAXPAYERS RATE”.



Penal ty
Tax Year Defi ci ency Sec. 6662(a)
2001 $96, 495 $19, 299. 00
2002 96, 111 19, 222. 20
2003 96, 091 19, 218. 20
2004 95, 984 19, 196. 80
2005 95, 879 19, 175. 80
2006 95, 863 19, 172. 60
2007 614, 627 122, 925. 40

The deficiencies for tax years 2001 t hrough 2006 were excise
tax deficiencies based upon respondent’s determ nation that M.
Swanson had nade an excess contribution of $1.61 million to his
Roth IRA in 2000 and a portion of the excess contribution remained
in the account through Decenber 31, 2006. The deficiency for 2007
was an incone tax deficiency based upon respondent’s determ nation
that M. Swanson had unreported i ncone of $1, 803,900 and a
conput ati onal adjustment of $3,168 to item zed deductions. The
Swansons tinely petitioned this Court. A trial was held on March
5, 2010, in Los Angeles, California.

OPI NI ON

Burden of Proof

W first address the Swansons’ contention that the burden of
proof has shifted to respondent. They contend that

Were a petitioner has introduced credi bl e evidence rel evant
to ascertaining the petitioner’s liability, the burden of
proof in court proceedings shifts so that the Service has the
burden of proof with respect to factual issues related to

i ncome tax issues (Code Section 7491). The Petitioner in
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this case had introduced the requisite credible evidence, an

[sic] had nmaintained all of the required records, and

cooperated during the audit process with the Service. Hence,

in this proceeding the burden had shifted to the Respondent.

Petitioner has confused the burden of proof for penalties,
see sec. 7491(c), with the burden of proof for incone tax
liability, see sec. 7491(a). Pursuant to section 7491(a), the
burden of proof on factual issues that affect the taxpayer’s
incone and estate or gift tax liability (inposed by subtitles A
and B of title 26 United States Code) may shift to the
Comm ssioner in certain circunstances. There is no underlying
i ncone, estate, or gift tax liability at issue. Accordingly,
section 7491(a) is not applicable.

Under section 7491(c), respondent bears the burden of
production with respect to M. Swanson’s liability for the section
6662(a) accuracy-related penalty. This neans that respondent
“must cone forward with sufficient evidence indicating that it is

appropriate to i npose the relevant penalty.” See Hi gbee v.

Commi ssioner, 116 T.C. 438, 446 (2001). However, respondent does

not have the additional burden of produci ng evidence of reasonabl e
cause, good faith, substantial authority, or lack of wllful
negl ect, except as nmay be necessary to rebut evidence introduced
by petitioners. See id.
1. Analysis

Section 6662(a) inposes an accuracy-related penalty of 20

percent on any underpaynent of tax that is attributable to causes
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specified in subsection (b). Respondent asserts negligence or
di sregard of the rules and regulations as the justification for
the inposition of the penalty. See sec. 6662(b)(1). More
specifically, respondent urges that M. Swanson was negligent in
failing to report his excess contributions to a Roth IRA for the
2001 through 2006 tax years.

“[ Nl egligence”, for this purpose, is “any failure to nake a
reasonabl e attenpt to conply with the provisions of * * * [the
| nt ernal Revenue Code]”.'* Sec. 6662(c). Under casel aw,
““Negligence is a lack of due care or failure to do what a
reasonabl e and ordinarily prudent person would do under the

ci rcunst ances. Freytag v. Comm ssioner, 89 T.C 849, 887 (1987)

(quoting Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th Cr

1967), affg. on this issue 43 T.C. 168 (1964) and T.C. Meno. 1964-
299), affd. 904 F.2d 1011 (5th Cir. 1990), affd. 501 U.S. 868
(1991). “Negligence is “strongly indicated” when ‘[a] taxpayer
fails to make a reasonable attenpt to ascertain the correctness of
a deduction, credit, or exclusion on a return which would seemto
a reasonabl e and prudent person to be ‘too good to be true’ under

the circunstances.’” Hansen v. Comnmi ssioner, 471 F.3d 1021, 1029

(9th Gr. 2006), affg. T.C. Meno. 2004-269; sec. 1.6662-

3(b)(1)(ii), Incone Tax Regs.

Di sregard of the rules and regul ations “includes any
carel ess, reckless, or intentional disregard of rules or
regul ations.” Sec. 1.6662-3(b)(2), Incone Tax Regs.
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In determning a taxpayer’'s liability for a negligence
penalty, courts generally |ook both to whether the underlying
i nvestnment was |legitimate and whet her the taxpayer exercised due

care in the position taken on the return. Sacks v. Conm ssioner,

82 F.3d 918, 920 (9th Cr. 1996), affg. T.C Meno. 1994-217. \Wen
an i nvestnent has such obviously suspect tax clains as to put a
reasonabl e taxpayer under a duty of inquiry, a good faith
investigation of the underlying viability, financial structure,

and econom cs of the investnent is required. Roberson v.

Comm ssioner, T.C Menp. 1996-335, affd. w thout published opinion

142 F.3d 435 (6th Gr. 1998); see also Murtensen v. Conm ssioner,

440 F.3d 375, 386-387 (6th Cr. 2006), affg. T.C. Meno. 2004-279;
Pasternak v. Conm ssioner, 990 F.2d 893, 903 (6th G r. 1993),

af fg. Donahue v. Comm ssioner, T.C. Meno. 1991-181 (stating “A

reasonably prudent person would have asked a qualified tax adviser
if this windfall was not too good to be true”), affd. w thout
publ i shed opinion 959 F.2d 234 (6th G r. 1992).

Petitioners’ education and experience with business and
financi al decisionmaking will be considered in determ ni ng whet her
they were negligent in blindly accepting the advice of adviser
pronoters who charged | arge fees. Respondent has introduced
sufficient evidence that M. Swanson negligently failed to report

excess contributions to his Roth I RA and therefore has net his
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burden of production with regards to the section 6662(a) accuracy-
rel ated penalty.

I1l. Reasonabl e Cause Exception

There is an exception to the section 6662(a) penalty when a
t axpayer can denonstrate: (1) Reasonable cause for the
under paynent and (2) that the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c)(1l); sec. 1.6664-4(a),
| ncome Tax Regs. Regul ations pronul gated under section 6664(c)
provi de that the determ nation of reasonable cause and good faith
“iI's made on a case-by-case basis, taking into account al
pertinent facts and circunstances.” Sec. 1.6664-4(b)(1), Inconme
Tax Regs.

M. Swanson bears the burden of proving that he neets the
reasonabl e cause and good faith exception. He asserts that he
nmeets it because he: (1) Investigated the Roth restructure before

engaging init; (2) read and relied on Swanson v. Conm Ssi oner,

106 T.C. 76 (1996); (3) consulted wi th nunmerous people including

accountants and tax attorneys; and (4) received a “no-change”

letter after his returns were audited by the State of California.
To begin, we do not determ ne whether M. Swanson’s all eged

reliance on the “no-change” letter issued by the State of

California helps to establish reasonabl e cause and good faith.

| mportantly, the issues in this case are the accuracy-rel ated

penalties for his 2001 through 2006 tax years, the 2007 year
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havi ng al ready been conceded by respondent in full. According to
M. Swanson’s testinony, he received the “no-change” letter in
2007. That neans the “no-change” letter could not have had
anything to do with the justification for petitioners’ failure to
act properly wth the tax years 2001 through 2005. W recognize
that M. Swanson’s 2006 tax return could have been tinely filed in
2007 after the receipt of the “no-change” letter. But, M.
Swanson never provided any evidence as to exactly when in 2007 he
received the “no-change” letter or filed the joint Federal incone
tax return and attached Form 5329. Further, by failing to
i ntroduce the “no-change” letter into evidence, M. Swanson has
failed to provide this Court with proof as to the exact issues
California audited and its reasons for concluding the audit with a
“no-change” letter.

W now turn the Swansons’ asserted reliance on Swanson V.

Conmi Ssi oner, supra. M. Swanson states that the Swanson case

“approved the holding of 100% of the stock of a conpany by a
pension”. Wiile the Court in Swanson did inplicitly approve the
hol di ng of stock by an IRA, that was not the central issue in

Swanson. Swanson v. Conmi ssioner, supra at 87-90. Rat her the

Court was called upon to determ ne whether the I RS was
substantially justified inits litigation position in order to
determ ne whether the taxpayer was entitled to an award of

reasonable litigation costs.
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We cannot find that the Swansons’ clained reliance on the
Swanson deci sion was reasonable. The issue and facts of Swanson
are easily distinguishable fromthe transaction M. Swanson
engaged in. Respondent is not contending that an | RA cannot own
stock, rather that M. Swanson made excess contributions to his
Roth IRA. Inportantly, there is no evidence other than M.
Swanson’s testinony that he ever even read the case or personally
anal yzed it as opposed to sinply taking M. Stover’s word for what

it held. See, e.g., Hansen v. Conm ssioner, 471 F.3d at 1032

(noting that even though the taxpayer read a previous decision,
there was no evidence that the taxpayer understood or relied on
t he deci sion independently of what the pronoter told the taxpayer
t he deci sion neant).

Next, we turn to the Swansons’ argunent that they relied on
M. Stover and other professionals. To support this argunent,

petitioners cite United States v. Boyle, 469 U S. 241 (1985);

Haywood Lunber & Mning Co. v. Conm ssioner, 178 F.2d 769 (2d G r

1950), nodifying 12 T.C. 735 (1949); Oient Inv. & Fin. Co., Inc.

v. Comm ssioner, 166 F.2d 601 (D.C. Cr. 1948); and Hatfried, Inc.

v. Comm ssioner, 162 F.2d 628 (3d Cr. 1947).

Wil e good faith reliance on professional advice based on al
the facts may, in many cases, provide a basis for a reasonable

cause defense, it is not absol ute. Freytag v. Conmi ssi oner, 89
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T.C. at 888; LaPlante v. Conm ssioner, T.C. Mnp. 2009-226; sec.

1.6664-4(b) (1), Incone Tax Regs.

[F]or a taxpayer to rely reasonably upon advice so as
possibly to negate a section 6662(a) accuracy-related penalty
determ ned by the Comm ssioner, the taxpayer nust prove

* * * that the taxpayer neets each requirenent of the
followng three-prong test: (1) The adviser was a conpetent
prof essi onal who had sufficient expertise to justify
reliance, (2) the taxpayer provided necessary and accurate
information to the adviser, and (3) the taxpayer actually
relied in good faith on the adviser’s judgnent. * * *

Neonat ol ogy Associates, P.A. v. Comm ssioner, 115 T.C. 43, 99

(2000), affd. 299 F.3d 221 (3d Cr. 2002); see also Charlotte’'s

Ofice Boutique, Inc. v. Conm ssioner, 425 F.3d 1203, 1212 n.8

(9th Gr. 2005 (quoting with approval the above three-prong
test), affg. 121 T.C. 89 (2003).

The general rule in the Court of Appeals for the N nth
Circuit, to which this case woul d be appeal abl e absent a
stipulation to the contrary, is that “a taxpayer cannot negate the
negl i gence penalty through reliance on a transaction’s pronoters
or on other advisors who have a conflict of interest.”! Hansen v.

Conmi ssi oner, supra at 1031; see also LaVerne v. Conmi ssioner, 94

T.C. 637, 652-653 (1990), affd. w thout published opinion 956 F.2d
274 (9th Cr. 1992), affd. w thout published opinion sub nom
Cow es v. Comm ssioner, 949 F.2d 401 (10th Gr. 1991). “Courts

This Court has held that a prombter is “an advi ser who
participated in structuring the transaction or is otherw se
related to, has an interest in, or profits fromthe transaction.”
106 Ltd. v. Conmm ssioner, 136 T.C. 67, 79 (2011); Tigers Eye
Trading, LLC v. Conmi ssioner, T.C Meno. 2009-121.
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have repeatedly held that it is unreasonable for a taxpayer to
rely on a tax adviser actively involved in planning the
transaction and tainted by an inherent conflict of interest”.

Canal Corp. v. Conm ssioner, 135 T.C. 199, 218 (2010).

At a mnimum M. Stover and his coll eagues had a conflict of
interest and were not independent.® M. Stover set up the various
entities and coordinated the deal “fromstart to finish”. 106

Ltd. v. Comm ssioner, 136 T.C. 67, 80 (2011). G ant Thornton and

M. Stover were paid “a flat fee for inplenenting * * * [the Roth
restructure] and woul dn’t have been conpensated at all if * * *

[ M. Swanson] decided not to go through with it.” See id.
Therefore, petitioners cannot argue that their reliance on M.
Stover and his col |l eagues establishes reasonabl e cause and good

faith. See Hansen v. Comm ssioner, supra at 1027 (affirm ng Tax

Court hol di ng when taxpayers relied solely on the organi zation
pronoting the transaction and did not independently verify their

tax returns despite warnings by the IRS); see al so LaVerne v.

Conmi ssi oner, supra at 652.

%] ndependence di stingui shes the case at hand fromthose M.
Swanson attenpts to rely on. | n Haywod Lunber & M ning Co. V.
Comm ssioner, 178 F.2d 769 (2d Cr. 1950), nodifying 12 T.C. 735
(1949), Oient Inv. & Fin. Co., Inc. v. Conm ssioner, 166 F.2d
601 (D.C. Cir. 1948), and Hatfried, Inc. v. Conm ssioner, 162
F.2d 628 (3d Gr. 1947), there is no evidence that the tax
advi sers who the taxpayers relied on in the cases were not
i ndependent. Haywood Lunber & Mning Co. v. Conmm Ssioner, supra
at 770-771; Oient Inv. & Fin. Co., Inc. v. Conm Ssioner, supra
at 602-603; Hatfried, Inc. v. Conmm ssioner, supra at 631-632.
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While M. Swanson argues that he also relied on M. Nardi,
M. Patton, and M. Mather, there is no evidence, other than M.
Swanson’s testinony, that he talked with these three individuals
nor what they tal ked about and the advice he received.! Neither
M. Nardi nor M. Patton is conpetent in tax matters. Wile M.
Swanson testified that M. Mather was a tax preparer, there is no
evi dence he is conpetent in conplicated tax matters.

M. Swanson appears to believe that his own self-serving
testinony is enough to establish reasonabl e cause and good faith.
We disagree. W have “found reliance to be unreasonabl e where a
taxpayer clainmed to have relied upon an i ndependent advi ser
because the adviser either did not testify or testified too
vaguely to convince us that the taxpayer was reasonable in relying

on the adviser’s advice”. Swanson v. Commi ssioner, T.C Mno.

2009-31; see also Heller v. Commi ssioner, T.C Meno. 2008-232

(noting in upholding a penalty based on negligence that aside from
the taxpayer’s “self-serving testinony, there * * * [was] no
evidence in the record as to the specific nature of * * * [the
prof essional ' s] advice”), affd. 403 Fed. Appx. 152 (9th G

2010). Petitioners’ failure to introduce evidence “which, if

M. Swanson al so appears to rely on individuals who signed
hi s individual and corporate tax returns such as Angela K
Par ker, Kelly Mirphy, Duanette Thonpson, Ruth Donovan, and Kelly
Webb. There is no evidence that M. or Ms. Swanson ever spoke
with any of these individuals or if so, what was discussed. In
any event, they also have conflicts of interest because they
worked with M. Stover on the Roth restructure and were enpl oyees
of Grant Thornton and/or Kruse Mennillo.
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true, would be favorable to * * * [then], gives rise to the
presunption that if produced it would be unfavorable.” Wchita

Termnal Elevator Co. v. Comm ssioner, 6 T.C 1158, 1165 (1946),

affd. 162 F.2d 513 (10th Cir. 1947).
Petitioners nust surely have realized that the deal was too

good to be true. See LaVerne v. Conmm ssioner, supra at 652-653.

M. Swanson is a successful businessman who knew that there were
contribution [imts to Roth I RAs and who had bought a tax book
each year he prepared his own tax return. Hi s sophistication is
further evidenced in a neno and Novenber 9, 2000, foll owp neno he
wote to M. Stover and Ms. Donovan where he |isted the topics he
wanted to discuss with themat a June 30, 2000, neeting, including
stock options, tax avoi dance strategies, avoidance of California
taxes, and future deposits and rollovers of his Roth |IRA

| V. Concl usi on

M. Swanson had doubts, repeatedly asking whether the Roth
restructure was legal. Yet, despite these doubts, he never asked
for a witten opinion letter or sought the advice of an
i ndependent advi ser, even after receiving a letter from G ant
Thornton warning himthat he may have engaged in a listed
transaction and receiving notice that his returns were being

audited by the State of California.'® Petitioners have failed to

BWe further note that M. Swanson was nade aware of Notice
2004-8, which is entitled “Abusive Roth | RA Transacti ons” and
descri bed transacti ons designed “to avoid the l[imtations on

(continued. . .)
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establish that they neet the reasonable cause and good faith
exception to the section 6662(a) accuracy-rel ated penalty.
Therefore, we sustain respondent’s inposition of section 6662(a)
accuracy-rel ated penalties for petitioners’ 2001 through 2006 tax
years.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

18( ... continued)
contributions to Roth IRAs”. The notice stated that the
transactions described in the notice “as well as substantially
simlar transactions” were listed transactions and required
disclosure. We find it notable that M. Swanson continued to
rely on M. Stover and related tax advisers and did not seek
i ndependent advice after being notified not only of Notice 2004-8
but also that his returns were being audited by the State of
California. See Neely v. United States, 775 F.2d 1092, 1095 (9th
Cr. 1985) (“Reasonable inquiry as to the legality of the tax
plan is required, including the procurenent of independent |egal
advice when it is common know edge that the plan is
guestionable.”).




