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MVEMORANDUM OPI NI ON

VELLS, Judge: Respondent sent petitioners a Final Notice of
Intent to Levy and Notice of Your Right to a Hearing with respect

to an unpaid Federal income tax liability for their 2004 tax

year, and with respect to section 6672 penalties for quarterly

peri ods endi ng Decenber 31, 2001, and March 31, 2002 (2007 notice
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of levy).! W nust decide the follow ng issues: (1) Whether
petitioners may challenge their underlying liabilities with
respect to their unpaid Federal inconme tax liability for their
2004 tax year and with respect to section 6672 penalties for
quarterly periods endi ng Decenber 31, 2001, and March 31, 2002;
(2) if petitioners may dispute their underlying liabilities,

whet her the funds respondent seized from petitioner Robert
Swanton’s individual retirenment account (IRA) should be included
in gross incone for their 2004 tax year; (3) if petitioners may
di spute their underlying liabilities, whether respondent properly
assessed section 6672 penalties against petitioner Robert Swanton
for the quarterly periods endi ng Decenber 31, 2001, and March 31,
2002; and (4) whether respondent’s Appeals Ofice abused its
discretion in denying petitioners an alternative to collection.

Backgr ound

Sonme of the facts and certain exhibits have been sti pul at ed.
The stipulations of fact are incorporated in this opinion by
reference and are found accordingly.

At the tinme the petition was filed, petitioners resided in

New Carlisle, Ohio.

1Unl ess otherwi se indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as amended. Al
anounts are rounded to the nearest whole doll ar.



- 3 -

From 1988 until 2002, petitioners operated a corporation
organi zed under the laws of Chio, called Stripco, Inc. (Stripco).
Petitioner Robert Swanton (M. Swanton) was the sole owner of
Stripco, holding all of the conpany’s outstanding stock. M.
Swant on al so served as Stripco’'s president fromits incorporation
in 1988 until it filed for bankruptcy and ceased operations in
2002. Wiile primarily in charge of sales, M. Swanton had
authority over Stripco’s operations and finances. M. Swanton
had the authority to hire and fire Stripco’s enpl oyees and direct
paynments to Stripco’s enployees. M. Swanton had the authority
to purchase equi pnent on behalf of Stripco and negotiate the
purchase price. M. Swanton also had the authority to borrow on
behal f of Stripco and could wthdraw funds from and deposit
funds in, Stripco’s bank accounts.

Stripco enployed an outside accountant to handle its
finances and prepare its quarterly and corporate Federal incone
tax returns. M. Swanton signed the returns prepared by
Stripco’s outside accountant.

Petitioner Judith A Swanton (Ms. Swanton) served as vice
president of Stripco from 1997 through 2002. Ms. Swanton had
the authority to hire and fire enpl oyees, direct paynent of
bills, negotiate |arge corporate purchases, open and cl ose bank
accounts, authorize paynent of Federal incone taxes, and sign

cor porat e checks.
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During 1999 Ms. Swanton becane aware that Stripco had
amassed tax del i nquenci es; however, petitioners continued to
aut hori ze paynents for payroll, rent, and supplies.

On Novenber 8, 2001, Stripco filed for chapter 11 bankruptcy
protection. After the bankruptcy filing, Stripco laid off nost
of its enployees. On May 10, 2002, the bankruptcy court ordered
conversion of Stripco’s bankruptcy froma chapter 11
reorgani zation to a chapter 7 liquidation.

Respondent sent each petitioner a Letter 1153, notice of
proposed trust fund recovery penalty assessnent pursuant to
section 6672 (trust fund recovery penalty), dated Cctober 23,
2002, with respect to the quarterly periods ending June 30,

Sept enber 30, and Decenber 31, 2001, and March 31, 2002, based
upon section 6020(b) substitute returns. Respondent proposed
penal ties totaling $167,589.2 The Letters 1153 were returned to

respondent uncl ai red on Novenber 14, 2002.°3

2The proposed penalties included penalties for quarterly
peri ods ending June 30 and Sept. 30, 2001. Those periods are not
at issue in the instant case.

SMs. Swanton’s Letter 1153 was sent to 1167 W Lake Ave.,
New Carlisle, OH M. Swanton’s Letter 1153 was addressed to
1167 Lake Ave., New Carlisle, OH The Lake Ave. address |isted
for M. Swanton is the address that was stipulated by the parties
as petitioners’ address at the tinme of filing, as well as the
address given to respondent by Ms. Swanton on Feb. 23, 2000,
during an interviewwth regard to the trust fund recovery
penal ties.
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On February 24, 2003, respondent assessed trust fund
recovery penalties against petitioners for the quarterly periods
endi ng Decenber 31, 2001, and March 31, 2002. Respondent sent
Ms. Swanton a Final Notice of Intent to Levy and Notice of Your
Right to a Hearing (2003 notice of levy) regarding the trust fund
recovery penalties for the quarterly periods endi ng Decenber 31,
2001, and March 31, 2002.

During 2004 respondent seized $289,017 from M. Swanton’s
| RA by levy to collect trust fund recovery penalties for
quarterly periods not in issue in the instant case (the seized
funds). On COctober 19, 2005, petitioners filed a Form 1040, U. S
I ndi vidual I ncone Tax Return, for their 2004 tax year on which
t hey included the seized funds in gross incone as a tax
distribution froman IRA. Petitioners reported Federal incone
tax of $76,730 for their 2004 tax year. Petitioners had paid
$1, 461 through withholding but failed to pay the renaining
$75, 269 of tax shown on their 2004 return (unpaid 2004 incone tax
liability).*

On June 25, 2007, respondent sent petitioners the 2007
notice of |evy.

On July 11, 2007, petitioners filed Form 12153, Request for

Col l ection Due Process Hearing. In their request petitioners

“The $75, 269 was sunmarily assessed pursuant to sec.
6201(a)(1). A notice of deficiency was not required before
assessnent. 1d.
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stated that they were not liable for the trust fund recovery
penal ti es because Stripco was under the control of the bankruptcy
court during the tine in issue and that they would Iike to get

wai ved or reduced the penalty that resulted in the seized funds
included in gross incone for their 2004 tax year, and they
requested a collection alternative.

Respondent’ s Appeals O ficer Mnica Coronado (M. Coronado)
made several attenpts to schedule a hearing; however, petitioners
failed to respond. On Decenber 3, 2007, petitioners informed M.
Coronado that M. Swanton had suffered from sone type of illness
whi ch precluded his participation in the Appeals Ofice
proceedi ngs. During the Appeals Ofice proceedings petitioners
did not submt an offer-in-conprom se, propose terns for an
i nstal |l ment agreenent, or submt any personal financial data. By
|l etter dated February 28, 2008, Ms. Coronado sustained the 2007
notice of |evy.

On March 4, 2008, petitioners filed Form 843, Caimfor
Refund and Request for Abatenent, and Form 941, Enpl oyer’s
Quarterly Federal Tax Return, with respect to the trust fund
recovery penalties for the quarterly periods endi ng Decenber 31,
1999 through 2002. On the basis of the submtted information,
respondent abated the trust fund recovery penalties for the
peri ods endi ng Decenber 31, 2001, and March 31, 2002, of $45, 568,

and $57, 385, respectively. Fol | owi ng the abatenent, petitioners
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owed $4,918 for the quarterly period endi ng Decenber 31, 2001,
and $1,195 for the quarterly period ending March 31, 2002.°

Di scussi on

Section 6330 requires that before any |evy on any person’s
(taxpayer’s) property or right to property the Conm ssioner give
t he taxpayer notice of intent to levy and notice of the right to
a fair hearing before an inpartial officer of the IRS Appeal s
Ofice. Secs. 6330(a) and (b), 6331(d). At the hearing, a
t axpayer may rai se appropriate spousal defenses, chall enge the
appropri ateness of collection actions, and offer collection
alternatives. Sec. 6330(c)(2)(A). Additionally, the taxpayer
may chal | enge the existence or anmount of the underlying tax
ltability only if the taxpayer did not receive a notice of
deficiency or did not otherw se have an opportunity to chall enge
the underlying liability. Sec. 6330(c)(2)(B). The term
“underlying liability” includes the tax reported on a return

prepared by the taxpayer. Montgonery v. Conm ssioner, 122 T.C

1, 9 (2004). At the hearing, generally, the Appeals officer nust
consi der the above-stated issues raised by the taxpayer, verify
that the requirenments of applicable |aw and adm nistrative

procedures have been net, and consi der whether “any proposed

°Except for the balance due, neither petitioners nor
respondent offered details regarding the abatenent. However, as
not ed above, Stripco laid off nost of its enployees upon filing
for bankruptcy on Nov. 8, 2001.
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col l ection action bal ances the need for efficient collection of
taxes with the legitimte concern of the * * * [taxpayer] that
any collection action be no nore intrusive than necessary.” Sec.
6330(c) (3).
Underlying liability, and other section 6330(c)(2) issues,
must be raised at the Appeals hearing to be properly raised

before this Court. Ganelli v. Comm ssioner, 129 T.C. 107, 115

(2007); sec. 301.6320-1(f)(2) A-F3, Proced. & Adm n. Regs.;
sec. 301.6330-1(f)(2) &A-F3, Proced. & Adm n. Regs. Receipt of
a notice of intent to levy for the sane tax and tax period nmay
constitute a prior opportunity to contest the underlying
l[tability, even if the opportunity is not pursued. Bell v.

Conmi ssi oner, 126 T.C. 356, 358 (2006).

Where the validity of the underlying tax liability is
properly in issue, the Court will review the matter de novo; but
where the validity of the underlying tax is not properly in
i ssue, the Court wll review the Conm ssioner’s determ nation for

abuse of discretion. Seqgo v. Comm ssioner, 114 T.C. 604, 610

(2000); Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000). An

abuse of discretion is any action that is arbitrary, capricious,

or without sound basis in law or fact. Wowodral v. Comm Ssi oner,

112 T.C. 19, 23 (1999).
We first address petitioners’ unpaid 2004 incone tax

liability. Petitioners failed to present evidence to the Appeals
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officer or at trial on their unpaid 2004 incone tax liability.
That liability was the result of the seizure of $289,017 from M.
Swanton’s IRA to satisfy trust fund recovery penalties for
periods not in issue in the instant case. |RA distributions are
taxed according to the annuity rules of section 72.% Sec.
408(d). Pursuant to section 72, a taxpayer includes |IRA
distributions in gross incone but nay exclude from gross incone
that portion of his IRA distribution which reflects nondeducti bl e
contributions to his IRA. Petitioners bear the burden of proving
t he amount of their nondeductible contributions to M. Swanton’s

| RA. See Rule 142(a); Welch v. Helvering, 290 U. S. 111, 115

(1933). At trial, petitioners failed to present any evidence
regar di ng nondeducti ble contributions to M. Swanton’s | RA
Accordingly, petitioners failed to show that any of the seized
funds were inproperly included in gross incone for their 2004 tax
year. W also note that paynent of Federal taxes by way of a

| evy constitutes an involuntary assignnment of income and may be
included in gross incone in the year of |evy pursuant to the

doctrine of constructive receipt. See Larotonda v. Conm Ssioner,

89 T.C. 287, 291 (1987). Consequently, we concl ude that

petitioners are liable for the unpaid 2004 incone tax liability.

bGenerally, early withdrawals from|IRAs are subject to a 10-
percent penalty tax. Sec. 72(t). However, sec. 72(t) does not
apply to distributions where funds are | evied upon by the
Comm ssi oner pursuant to sec. 6331 as occurred in the instant
case. Sec. 72(t)(2)(A)(vii).
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We next address the trust fund recovery penalties for the
quarterly periods endi ng Decenber 31, 2001, and March 31, 2002.
This Court recently acquired exclusive jurisdiction to review
appeals fromthe Conm ssioner’s lien and | evy determ nations nade
after Cctober 16, 2006, irrespective of the type of tax making up

the underlying liability. See G nsberg v. Conm ssioner, 130 T.C

88 (2008); Callahan v. Conm ssioner, 130 T.C 44 (2008).

Accordi ngly, because respondent’s determ nation sustaining the
filing of notices of Federal tax lien for unpaid trust fund
recovery penalties was sent on February 28, 2008, we are
aut horized to review the trust fund recovery penalties assessed
agai nst petitioners. Petitioners properly raised the trust fund
recovery penalties with Ms. Coronado and included this issue in
their petition to this Court. Accordingly, that issue is
properly before this Court.

Qur standard of review for the trust fund recovery penalty
i ssue turns on whether petitioners had a prior opportunity to
di spute the underlying tax liability.” Sec. 6330(c)(2)(B). The
Comm ssioner is required to provide the taxpayer with notice of
trust fund recovery penalties before assessnent. Sec.
6672(b)(1). Letter 1153 provides a taxpayer with section 6672(b)

notice and the neans of protesting a proposed trust fund recovery

‘Because the assessnents agai nst petitioners were trust fund
recovery penalties, respondent would not have issued and nmailed a
notice of deficiency. See sec. 6212(a).
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penal ty assessnment administratively with the Comm ssioner. Mason

v. Comm ssioner, 132 T.C 301, 317 (2009). Wen a Letter 1153 is

mai | ed, the Comm ssioner nust follow nmailing procedures that are
simlar to those provided for notices of deficiency in section
6212(b). Sec. 6672(b)(1). The sane evidence that establishes
that the Conm ssioner nmailed a notice of deficiency to a
taxpayer’s | ast known address is sufficient to establish that the
Commi ssi oner properly sent the taxpayer a Letter 1153. Mason v.

Conmi ssi oner, supra at 318. However, a Letter 1153 that i s not

recei ved, and not deliberately refused by the taxpayer, does not
constitute an opportunity to dispute underlying liability. Id.

I n determ ni ng whether Ms. Swanton had a prior opportunity
to dispute her underlying liability, we note that respondent
mai l ed Ms. Swanton the 2003 notice of levy with respect to the
trust fund recovery penalties. Ms. Swanton does not dispute
that she received the 2003 notice of levy, or that it was sent to
her | ast known address. Ms. Swanton failed to respond to that
noti ce.

The Tax Court is a court of limted jurisdiction, and our
exercise of jurisdiction pursuant to section 6330 depends upon
the issuance of a valid notice of determnation and the filing of

atinely petition for review Oumyv. Conm ssioner, 123 T.C. 1

8 (2004), affd. 412 F.3d 819 (7th Gir. 2005); Moorhaus v.

Commi ssioner, 116 T.C. 263, 269 (2001); Space v. Conm ssioner,
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T.C. Meno. 2009-230. It is well settled that this Court can
proceed in a case only if we have jurisdiction and that any
party, or the Court sua sponte, may question jurisdiction at any
time, even after the case has been tried and briefed. Romann v.

Commi ssioner, 111 T.C 273, 280 (1998); Space v. Conm ssi oner,

supr a.

Ms. Swanton was entitled to a collection hearing with
respondent’s Appeals Ofice with respect to the trust fund
recovery penalties only upon the basis of the first pre-levy or
post-levy notice sent to her |ast known address. See sec.
301.6330-1(b)(2), QA-B2, Proced. & Adm n. Regs. Wth respect to
the trust fund penalties, respondent sent Ms. Swanton a Letter
1153 during 2002 and the 2003 notice of levy.® Ms. Swanton
forfeited her right to a collection hearing with respondent’s
Appeals Ofice and judicial review of respondent’s determ nation
by not tinely requesting a hearing in response to the first of
t hose notices sent to her | ast known address. [d. However,

respondent al so sent petitioners the 2007 notice of levy with

8Respondent mailed Ms. Swanton a Letter 1153 dated COct. 23,
2002 addressed to 1167 W Lake Ave. The parties stipul ated that
Ms. Swanton’s Letter 1153 was returned uncl ai ned and t hat
petitioners’ address at the tinme of filing the instant case was
1167 Lake Ave. Additionally, during a February 2000 interview
wi th respondent regarding the trust fund recovery penalties, Ms.
Swanton |isted her address as 1167 Lake Ave. W need not decide
whet her Ms. Swanton’s Letter 1153 was the first pre-levy notice
sent to her |ast known address because, as stated above, Ms.
Swant on does not dispute that she received the 2003 notice of
levy, or that it was sent to her |ast known address.
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respect to the trust fund recovery penalties. Petitioners tinely
request ed, and respondent’s Appeals Ofice conducted, a hearing
with respect to the 2007 notice of |evy. Respondent was not
obl i gated under section 6330(b) to conduct another hearing for

Ms. Swanton. See O umyv. Conm ssioner, supra at 11; see al so

Pragasam v. Conmm ssioner, T.C. Meno. 2006-86 (finding a simlar

result in alien setting), affd. 239 Fed. Appx. 325 (9th Cr
2007). Therefore, as to Ms. Swanton, the hearing was an

equi val ent hearing.® See Oumyv. Conm ssioner, supra. \Were a

taxpayer fails to tinely request a collection hearing, a decision
letter follow ng an equival ent hearing does not constitute a
determ nation pursuant to section 6330(d)(1) which provides a
basis for a taxpayer to invoke the Court’s jurisdiction. |d.;
sec. 301.6330-1(i)(2), Q&A-16, Proced. & Adm n. Regs.

Accordingly, the decision letter issued to Ms. Swanton is not a
proper basis for her to invoke this Court’s jurisdiction.
Consequently, we will dismss the case as to Ms. Swanton for

| ack of jurisdiction with respect to the trust fund recovery

penal ties.

°An equi val ent hearing is an adm nistrative hearing provided
to a taxpayer who fails to nmake a tinmely request for a collection
hearing with the Conm ssioner’s Appeals Ofice. Sec. 301.6330-
1(i)(1), Proced & Adm n. Regs. An equivalent hearing is
conducted simlarly to a regular collection hearing; however, it
does not result in a notice of determ nation, but rather a
decision letter. |d.
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The record is | ess than clear regardi ng whether M. Swanton
had a prior opportunity to contest the underlying liability
relating to the trust fund recovery penalties. The parties
stipulated that M. Swanton was nmailed a Letter 1153 regardi ng
t hose penalties.!® However, the parties also stipulated that M.
Swanton’s Letter 1153 was returned uncl ai mred. Respondent failed
to argue or present evidence that M. Swanton deliberately

refused to receive his Letter 1153. See Mason v. Conmni Ssi oner,

supra at 318. M. Swanton did not contest his liability for the
trust fund recovery penalties until the Appeals Ofice hearing

that preceded the instant case. See McCOure v. Conm SsSioner,

T.C. Meno. 2008-136. Nor did M. Swanton receive or refuse
recei pt of the Letter 1153 mailed to him Additionally,
respondent sent the 2003 notice of levy solely to Ms. Swanton.
Accordingly, we hold that M. Swanton has not had a prior
opportunity to contest the underlying liability of the trust fund
recovery penalties. Consequently, we review the trust fund
recovery penalties with respect to M. Swanton de novo.

Section 6672 inposes a penalty for the willful failure to
col l ect, account for, and pay over incone and enpl oynent taxes of

enpl oyees. Trust fund recovery penalties are assessed and

'Respondent mail ed separate Letters 1153 to petitioners.
M. Swanton’s Letter 1153 was addressed to 1167 Lake Ave.
However, a copy of certified mailing for the Letters 1153 was
provided only as to Ms. Swanton.
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collected in the sane manner as tax against a person including
“an officer or enployee of a corporation, or a nenber or enpl oyee
of a partnership who as such officer, enployee, or nenber is
under a duty to perforni the duties referred to in section 6672.
Sec. 6671(b). Such persons are referred to as “responsible
persons” and the termmay be broadly applied. Mson v.

Commi ssioner, 132 T.C. at 321. A trust fund recovery penalty my

be assessed agai nst any responsi ble person and is separate from
the enpl oyer’s responsibility for the unpaid i ncone and

enpl oynent taxes. Sec. 6672(a); Mason v. Comm ssioner, supra at

321.

Petitioners do not dispute that M. Swanton was given
prelimnary notice!! or that M. Swanton willfully failed to pay
the trust fund taxes. See sec. 6672. Rather, petitioners
di spute whether M. Swanton was a responsi bl e person.

An individual’s designation as a responsi ble person is based
“upon the degree of influence and control which the person

exerci sed over the financial affairs of the corporation and,

1Sec. 6672(b)(1) and (2) provides: (1) That no penalty may
be inposed unless the Secretary notifies the taxpayer in person
or inwiting by mail to the taxpayer’s |ast known address that
t he taxpayer shall be subject to assessnment for such penalty; and
(2) that in-person delivery or mailing of the notice nust precede
any notice and demand for paynment of the trust fund recovery
penalty by at |east 60 days. Mason v. Conmm ssioner, 132 T.C 301
(2009); Hickey v. Conm ssioner, T.C Meno. 2009-2. Actual
recei pt of the Letter 1153 is not required in order to prove that
t he Comm ssioner provided the required prelimnary noti ce.
H ckey v. Conmi ssioner, supra.
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specifically, disbursenent of funds and the priority of paynents

to creditors.” Gephart v. United States, 818 F.2d 469, 473 (6th

Cir. 1987).'2 Indications of being a responsible person include
the follow ng factors:

(1) the duties of the officer as outlined by the corporate
by- | aws;

(2) the ability of the individual to sign checks of the
cor poration;

(3) the identity of the officers, directors, and

shar ehol ders of the corporation;

(4) the identity of the individuals who hired and fired
enpl oyees; [ and]

(5) the identity of the individuals who are in control of
the financial affairs of the corporation.

Kinnie v. United States, 994 F.2d 279, 283 (6th Cr. 1993)

(citing Gephart v. United States, supra at 473).

M. Swanton testified that he was president and owned 100
percent of Stripco. While he dealt primarily with sales, M.
Swant on had substantial authority over the financial affairs of
Stripco. M. Swanton could hire or fire enpl oyees, order
equi pnent for Stripco, direct paynent of bills, and negotiate on
Stripco’'s behalf. Additionally, M. Swanton could borrow on
behal f of Stripco and open and cl ose bank accounts in Stripco’s
name. M. Swanton al so signed several of Stripco’ s Federal

i ncone tax returns. Accordingly, we conclude on the basis of his

2Absent stipulation to the contrary, any appeal of the
i nstant case would be to the Court of Appeals for the Sixth
Crcuit. The Tax Court follows the |aw of the court to which an
appeal would lie if that lawis on point. Golsen v.
Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th
Cr. 1971).
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status, duty, and authority that M. Swanton exercised a
sufficient degree of responsibility and control over Stripco’'s
financial affairs to be a responsible person. Therefore, we
conclude that M. Swanton is liable for the trust fund recovery
penal ti es assessed agai nst him

Finally, we address whether Ms. Coronado abused her
discretion in denying petitioners a collection alternative.
Deci sions regarding collection alternatives do not go to
underlying liability and are, therefore, reviewed for abuse of

discretion. dsen v. United States, 414 F.3d 144, 153 (1st Crr

2005); Davis & Associates, LLC v. Conm ssioner, T.C Meno. 2008-

292. Petitioners indicated on their request for an Appeals
Ofice review that they would like to nake an offer-in-
conprom se. However, petitioners failed to cooperate in
scheduling a hearing, submt financial information, or propose
terms of an installnent agreenent or an offer-in-conprom se
during the Appeals O fice proceedings. After Ms. Coronado’s
determ nation sustaining collection, petitioners submtted
information regarding the trust fund recovery penalties, and
respondent abated sonme of those penalties. However, there was no
abuse of discretion in Ms. Coronado’s failing to consider
collection alternatives because no collection alternatives were

subm tted during the Appeals Ofice review. See Kendricks v.

Comm ssioner, 124 T.C. 69, 79 (2005). Additionally, petitioners
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generally cannot raise an issue in this Court that they did not

raise during their Appeals Ofice hearing. See Ganelli V.

Conmi ssioner, 129 T.C. at 115; Mugana v. Conm ssioner, 118 T.C.

488, 493 (2002); sec. 301.6320-1(f)(2), &A-F3, Proced. & Adnmin.
Regs.; sec. 301.6330-1(f)(2), Q&A-F3, Proced. & Adm n. Regs.
Accordingly, we hold that Ms. Coronado did not abuse her
discretion in failing to consider collection alternatives.

The Court has considered all of the argunents made by the
parties and, to the extent we have not addressed them herein, we
consi der them unnecessary, noot, irrelevant, or without nerit.

To reflect the foregoing and respondent’s concessi ons,

An appropriate order and

decision will be entered.




