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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue. Al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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any other court, and this opinion shall not be treated as
precedent for any other case.

Respondent determ ned a deficiency of $3,382 in petitioner’s
2007 Federal inconme tax. After concessions,? the issues for
decision are: (1) Wether petitioner is entitled to a dependency
exenption deduction for A S.;3 (2) whether petitioner is entitled
to head of household filing status; and (3) whether petitioner is
entitled to the additional child tax credit.

Backgr ound

Sonme of the facts have been stipul ated, and we incorporate
the stipulation of facts and the acconpanying exhibits by this
reference. Petitioner resided in Connecticut when his petition
was fil ed.

Petitioner and Marilee Peterson (Ms. Peterson) are the
parents of A'S. The couple never married. Petitioner and M.

Pet erson coul d not resolve custody issues on their own and turned

to the superior court in New Haven, Connecticut, to resolve the

2Respondent disall owed petitioner’s clained earned incone
credit (EIC). Petitioner did not address the disall owance of the
EICin his petition; therefore this issue is deenmed conceded.
See Rule 34(b)(4). Respondent also determ ned a change to
petitioner’s item zed deductions for 2007, reducing the clained
deduction by $1. This issue was al so not addressed in
petitioner’s petition and is deened conceded. See id.

3The Court refers to minor children by their initials. See
Rul e 27(a)(3).
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matter. An order was issued on Novenber 9, 1999, outlining
custody of and support for A S

The order provides as follows. Petitioner and Ms. Peterson
have joint legal custody of A'S. and that Ms. Peterson has
residential custody.® Petitioner’s visitation begins at 8 a. m
on Tuesday and ends at 5 p.m Thursday of each week. The order
further provides that petitioner was to begin picking A S. up
after school in the fall of 2000 on Mondays with the sane dropoff
time on Thursdays. Petitioner and Ms. Peterson will alternate
t he holidays of Hall oween, Thanksgiving, and Christmas. A S
w Il spend Easter, Menorial Day, Labor Day, and New Year’'s Day
with Ms. Peterson, unless the holiday falls on regularly
scheduled tinme with petitioner. A S. will spend the 4th of July
with petitioner, and each parent will have 2 weeks’ uninterrupted
vacation each sumer with A'S. Mther’s Day and Fat her’s Day
will be spent wwth the appropriate parent.

The order al so provides guidelines for child support as
follows. Petitioner will pay Ms. Peterson $98 a week in child
support, and Ms. Peterson will provide nedical insurance for A S.
Ms. Peterson will pay the first $100 of unrei nmbursed nedical

costs, and petitioner wll pay 44 percent of the remnaining

“We interpret “residential custody” as equating to “physical
cust ody”.
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unr ei mbursed nedical costs. The Novenber 9, 1999, order has not
been nodifi ed.

In 2007 A S. spent 50 percent of the tinme living with
petitioner and the other 50 percent living with Ms. Peterson and
her husband. Petitioner paid for A S.’s private schooling at
Handen Hal | Country Day School in 2007 and 50 percent of A S.'s
nmedi cal expenses in 2007. Petitioner reported $17,291 of
adj usted gross inconme (AG) for 2007. Ms. Peterson was
unenpl oyed in 2007, but her filing status and her household s AGQ
for 2007 are unknown.

Petitioner tinely filed his Federal incone tax return for
2007 (return). On the return petitioner clainmed a dependency
exenption deduction for A S., head of household filing status,
and the additional child tax credit. Petitioner attached to his
return neither Form 8332, Release of Claimto Exenption for Child
of Divorced or Separated Parents, nor a statenent conformng to
Form 8332 signed by Ms. Peterson.

Respondent issued a notice of deficiency dated July 6, 2009,
determ ning a deficiency of $3,382. Respondent determn ned that
petitioner is not entitled to a dependency exenpti on deduction
for A'S., head of household filing status, or the additional

child tax credit.
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Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Deductions

are a matter of legislative grace. Deputy v. du Pont, 308 U.S.

488, 493 (1940); New Colonial Ice Co. v. Helvering, 292 U S. 435,

440 (1934). A taxpayer bears the burden of proving entitlenent

to any deduction clained. Rule 142(a); I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, supra,;

Wlson v. Commi ssioner, T.C Mno. 2001-139.

Pursuant to section 7491(a), the burden of proof as to
factual matters shifts to the Conm ssioner under certain
circunstances. Petitioner has neither alleged that section
7491(a) applies nor established his conpliance with the
substantiati on and recordkeepi ng requirenments. See sec.
7491(a)(2)(A) and (B). Petitioner therefore bears the burden of
proof. See Rule 142(a).

| . Dependency Exenpti on Deducti on

Section 151 allows as a deduction an exenption for each
dependent of the taxpayer. Sec. 151(c). Section 152(a)(1)
defines the term “dependent” to include a qualifying child,
provided that the requirenents of relationship, residency, age,

and support are net. See sec. 152(c).
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CGenerally, a child who is in the custody of one or both of
the child s parents for nore than one-half of the cal endar year
and receives nore than one-half of his or her support from
parents who live apart at all times during the last 6 nonths of
t he cal endar year wll be considered the qualifying child of the
custodi al parent. Sec. 152(e)(1).

Section 1.152-4(b), Inconme Tax Regs., provides that custody
“Wll be determned by the terns of the nbst recent decree” if
there is one in effect. |If there is no decree in effect,
“‘custody’ will be deened to be with the parent who, as between
both parents, has the physical custody of the child for the
greater portion of the cal endar year.” 1d.

Section 152(e)(2) provides an exception to the rule found in
section 152(e)(1). |If the noncustodial parent attaches to his or
her Federal incone tax return a signed, witten declaration that
the custodial parent will not claimthe child for such taxable
year, the child wll be considered the qualifying child of the
noncust odi al parent. See sec. 152(e)(2); sec. 1.152-4T(a), QRA-
3, Tenporary Inconme Tax Regs., 49 Fed. Reg. 34459 (Aug. 31,
1984). The special support test of section 152(e)(1l) applies to

parents who have never married each other. King v. Conmm Ssioner,

121 T.C. 245, 250 (2003).
The declaration required by section 152(e)(2)(A) mnmust be

made either on Form 8332 or in a statenent conformng to the
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subst ance of that form MIller v. Commi ssioner, 114 T.C. 184,

189 (2000).

We nust deci de which parent had custody of A'S. in 2007.

The regul ations provide two | egal avenues to determ ne cust ody.
First, the ternms of the nost recent decree in effect wll
determ ne custody. See sec. 1.152-4(b), Inconme Tax Regs. The
unnodi fied 1999 order is still in effect and grants physical
custody to Ms. Peterson. Therefore, Ms. Peterson is the
custodi al parent of A.S. The second |egal avenue to determ ne
custody applies only if there is no decree or separation
agreenent. See id. Because there is a custody order in effect,
we need not exam ne which parent had physical custody of A S. for
the greater portion of 2007.

As the noncustodial parent, petitioner nust attach to his
return a witten declaration fromM. Peterson stating that she
will not claimA S. as a dependent for 2007. See sec. 152(e)(2);
sec. 1.152-4T(a), Q%A-3, Tenporary Incone Tax Regs., supra.
Petitioner did not attach to his return a signed, witten
declaration from Ms. Peterson relinquishing her claimto A S. as
her qualifying child for 2007. See sec. 152(e)(2); Mller v.

Commi ssi oner, supra; sec. 1.152-4T(a), Q%A-3, Tenporary | ncone

Tax Regs., supra.
Petitioner argues that the AG test of section

152(c)(4)(B)(ii) should be used to determ ne which parent can
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claimA S. as a qualifying child. Petitioner’s reliance on that
cl ause of section 152(c)(4)(B) is msplaced, as the provisions of
section 152(e) are applicable “Notw thstandi ng!® subsection * * *
(c)(4)”. Sec. 152(e)(1).

A.S. is the qualifying child and the dependent of Ms.
Peterson for 2007. Therefore, petitioner is not entitled to a
dependency exenption deduction for A S. for 2007.

1. Head of Household Filing Status

Section 1(b) inposes a special incone tax rate on an
i ndi vi dual taxpayer who files a Federal incone tax return as a
head of household. Section 2(b) in pertinent part defines a head
of household as an individual taxpayer who: (1) Is unmarried as
of the close of the taxable year and is not a surviving spouse;
and (2) maintains as his hone a household that constitutes for
nore than one-half of the taxable year the principal place of
abode, as a nenber of such household, of a qualifying child of

the individual. See also, e.g., Rowe v. Conm ssioner, 128 T.C

13, 16-17 (2007).

Since we find above that A'S. is not petitioner’s qualifying
child for 2007, petitioner is not entitled to head of household
filing status. Petitioner’s proper filing status is single for

2007.

°The legal definition of notwithstanding is “Despite; in
spite of”. Black’s Law Dictionary 1094 (8th ed. 2004).
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[11. Additional Child Tax Credit

Section 24(a) provides a credit with respect to each
qualifying child of the taxpayer. Section 24(c)(1l) defines the
term“qualifying child” as a “qualifying child of the taxpayer
(as defined in section 152(c)) who has not attained age 17."°
The child tax credit may not exceed the taxpayer’s regular tax
l[tability. Sec. 24(b)(3). Were a taxpayer is eligible for the
child tax credit but the taxpayer’s regular tax liability is |less
than the anmount of the child tax credit potentially avail abl e
under section 24(a), section 24(d) nmakes a portion of the credit,
known as the additional child tax credit, refundable.

As previously discussed, A S. was not petitioner’s
qualifying child for 2007. Therefore petitioner is not entitled
to the additional child tax credit for 2007.

Concl usi on

For the reasons discussed herein, petitioner is not entitled
to a dependency exenption deduction, head of household filing
status, or the additional child tax credit for 2007.

Respondent’ s determ nation is therefore sustained.

We have considered the parties’ argunents and, to the extent

not di scussed herein, we conclude the argunents to be irrel evant,

nmoot, or without nerit.

5The credit is reduced by $50 for each $1,000 (or fraction
t hereof) by which an individual’s nodified AG exceeds specified
anounts not relevant herein. See sec. 24(Db).



To reflect the foregoing,

Deci sion will be entered

for respondent.




