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Respondent determ ned a deficiency of $5,328 in petitioner’s
Federal incone tax for the year 2003.

The issues for decision are whether petitioner is entitled
to: (1) Dependency exenption deductions for three children under
section 151; (2) head-of-household filing status under section
2(b); (3) an earned incone credit under section 32(a); and (4) a
child tax credit and an additional child tax credit under section
24.

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the annexed exhibits are
i ncorporated herein by reference. At the tinme the petition was
filed, petitioner resided in Al aneda, California.

During the year at issue, petitioner was director of a human
rights project in San Francisco, California. The project
provi ded | awyer referral services to indigent people and an
advocacy service for victins of police m sconduct and abuse.
Petitioner has a degree in political science, a naster’s degree
in Afro-Anerican studies, and a juris doctor degree.

Petitioner is the father of three children who were born,
respectively, in 1994, 1996, and 2000. Petitioner and the nother
of the three children never married, and they did not live
together during the year at issue. The children lived with
petitioner for the first 7 nonths of 2003 (the year at issue) and

l[ived wwth their nother for the remainder of the year. During
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the 5 nonths the children |lived with their nother during 2003,
petitioner paid $300 to her for support of the children.
Petitioner provided no other support to the children, nor did
their nother provide any support to petitioner during the tinme
the children were with him

For the year at issue, 2003, petitioner and the children’s
not her both clainmed the children as dependents on their
respective Federal inconme tax returns. Petitioner filed his 2003
return as a head- of - househol d under section 2(b)(1) and cl ai ned
t he dependency exenption deductions for the three children, the
earned incone credit under section 32(a), and the child tax
credit and the additional child tax credit under section 24. In
the notice of deficiency, respondent disallowed the dependency
exenpti on deductions, petitioner’s head-of-household filing
status, the earned income credit, the child care credit, and the
additional child care credit.

Deductions are a matter of |egislative grace, and taxpayers
nmust mai ntain adequate records to substantiate the anounts of any

deductions or credits clainmed. Sec. 6001; I NDOPCO, Inc. V.

Commi ssioner, 503 U. S. 79, 84 (1992); sec. 1.6001-1(a), Incone

Tax Regs. Taxpayers generally bear the burden of proving that
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the Comm ssioner’s determnation is incorrect. Rule 142(a);

Wlch v. Helvering, 290 U S. 111 (1933).°2

The first issue is whether petitioner is entitled to the
dependency exenption deductions for the three children for the
year at issue.

Section 151(c) allows taxpayers to deduct an annual
exenpti on anount for each dependent, as defined in section 152.
Under section 152(a), the term “dependent” nmeans certain
i ndi vidual s over half of whose support was received fromthe
t axpayer during the taxable year in which such individuals are
clai mred as dependents. As relevant here, the termincludes a son
or daughter of the taxpayer. Sec. 152(a)(1).

The basi s upon which petitioner clains entitlenent to the
dependency exenption deductions is that the children lived with
himfor 7 nonths during the year, during which he was their sole
source of support, and, for the 5 nonths in which the children
lived with their nother, he paid the nother $300 to support the
children. Thus, petitioner clains that, froma practi cal
standpoint, since the children were with hima greater portion of
the year at issue, he, logically, provided nore than half of the

children’s support that year.

2Under sone circunstances, the burden of proof shifts to the
Comm ssi oner under sec. 7491. That burden does not shift to
respondent because petitioner failed to maintain records and
conply with the requirenents of substantiation as required by
sec. 7491(a)(2).
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Respondent has not chal |l enged petitioner’s contention that
the children lived with himfor 7 nonths during the year at
i ssue. Section 152(e) provides a special support test in the
case of divorced parents or parents who have never been nmarri ed.

See King v. Conm ssioner, 121 T.C 245, 250 (2003). Under

section 152(e), if both parents together provide over half of the
support of a child, the parent having custody of the child for
the greater portion of the taxable year is entitled to the
dependency exenption for such child. The Court is satisfied that
petitioner and the children’s nother provided over half the
support for their children during the year at issue. Because the
children resided with petitioner for 7 nonths, he had custody of
them for the greater portion of the year and, consequently, he
satisfies the requirenents of section 152(e). On the facts
presented at trial, the Court holds that petitioner is entitled
to the dependency exenption deductions for his three children.

The second issue i s whether petitioner is entitled to head-
of - househol d filing status for the year at issue.

Section 2(b) provides generally that an individual shall be
consi dered a head- of - household if, anong other requisites not
pertinent here, such individual maintains as his hone a househol d
that constitutes for nore than one-half of such taxable year the
princi pal place of abode, as a nenber of such household, of an

unmarried son or daughter of the taxpayer. Petitioner satisfies
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that requisite; consequently, he qualifies for head-of-household
filing status for the year at issue. See sec. 2(b)(1)(A(i).

The third issue is petitioner’s claimto the earned incone
credit of $2,815 under section 32.

Section 32(a)(1) allows an eligible individual an earned
income credit against the individual’s inconme tax liability.
Section 32(a)(2) limts the credit allowed, and section 32(b)
prescribes different percentages and anmounts used to cal cul ate
the credit based on whether the eligible individual has no
qualifying children, one qualifying child, or two or nore
qual i fying children

To be eligible to claiman earned inconme credit with respect
to a qualifying child, a taxpayer nmust establish, inter alia,
that the child bears a relationship to the taxpayer prescribed by
section 32(c)(3)(B), that the child neets the age requirenents of
section 32(c)(3)(C), and that the child shares the sane principa
pl ace of abode as the taxpayer for nore than one-half of the
t axabl e year as prescribed by section 32(c)(3)(A)(ii).

In the pretrial nmenorandum respondent filed at the trial of
this case, respondent argued:

Cenerally, I.R C section 32(c)(3) defines four tests for

“qualifying child” which pertain to 1) relationship, 2) age,

3) identification (taxpayer identification nunber) of the

child and 4) and abode requirenent. On this issue

Petitioner does not satisfy the abode requirenment with

respect to the residency of the clainmed dependents during
2003. In addition it has already been shown he failed to
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denonstrate that he provided nore than 50% of the overal

househol d expenses in order to be entitled to the dependency

exenption for any of his dependents. Since he did not
fulfill the abode requirenent relative to the dependency
exenptions and since he is not entitled to claima
dependency exenption for any of the mnor children, he is
not entitled to the earned incone credit.

Respondent’ s statenent with respect to the abode requirenent
is in error because petitioner’s unchallenged testinony at trial
was that the children lived with himfor 7 nonths during the year
at issue. Under section 32(c)(1)(A)(ii), over 6 nonths of
sharing a place of abode with the taxpayer is necessary to
qualify for the earned incone credit. Moreover, there is no
support requirenent under section 32, nor is it required that the
taxpayer be entitled to the dependency exenption deductions for
the children. In response to respondent’s argunent, quoted
above, that petitioner failed to establish that he provided nore
than 50 percent of the overall household expenses relative to the
cl ai mred dependency exenption deductions, the flush | anguage of
section 2(b) (1) provides that an individual shall be considered
as maintai ning a household if over half the cost of maintaining
t he househol d during the taxable year is furnished by that
i ndi vidual, a requirenment which petitioner satisfied.

Petitioner, therefore, is sustained on this issue.
The next issue is petitioner’s claimto the child tax credit

and the additional child tax credit under section 24. In the

noti ce of deficiency, respondent disallowed both credits.
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Section 24(a) authorizes a child tax credit with respect to
each “qualifying child” of the taxpayer. The term “qualifying
child” is defined in section 24(c). As relevant to this case, a
qualifying child neans an individual with respect to whomthe
taxpayer is allowed a deduction under section 151. Sec.
24(c)(1)(A). Since petitioner is entitled to the dependency
exenpti on deductions under section 151, it follows he is entitled
to the child tax credit.

The child tax credit is a nonrefundabl e personal credit that
was added to the Internal Revenue Code by the Taxpayer Relief Act
of 1997, Pub. L. 105-34, sec. 101(a), 111 Stat. 796, with a
provision for a refundable credit, the additional child tax
credit, for famlies with three or nore children. For taxable
years begi nning after Decenber 31, 2000, the additional child tax
credit provision was anended to renove the restriction that only
famlies with three or nore children are entitled to claimthe
credit. Sec. 24(d)(1); Economc Gowh and Tax Reli ef
Reconciliation Act of 2001, Pub. L. 107-16, sec. 201(c)(1), 115
Stat. 46.

In the absence of other nonrefundabl e personal credits, a
taxpayer is allowed to claima child tax credit in an anount that
is the lesser of the full child tax credit or the taxpayer’s
Federal incone tax liability for the taxable year. Sec. 26(a).

If the child tax credit exceeds the taxpayer’'s Federal incone tax
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liability for the taxable year, a portion of the child tax credit
may be refundable as an additional child tax credit under section
24(d)(1). The refundabl e and nonrefundabl e portions of the child
tax credit cannot exceed the total allowable anpbunt of the
credit.

Petitioner is entitled to the additional child tax credit
because he qualified for a child tax credit. Accordingly,
petitioner’s claimto this credit is sustained.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for petitioner.




