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VEMORANDUM OPI NI ON

KROUPA, Judge: Respondent determi ned a $10, 085 defici ency
in petitioners’ Federal incone tax and a $2,017 accuracy-rel ated
penalty for 2003. Two issues are presented for our deci sion.
The first is whether certain paynents that petitioner received

fromthe Public Enpl oyees Retirenent Association of M nnesota
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(PERA) are disability paynents and excl udable from gross incone
or pension paynents and includable. W hold that they are
i ncludable in income. The second issue is whether petitioners
are liable for the accuracy-related penalty under section
6662(a).! We hold that they are not.

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122. The stipulation of facts and the acconpanyi ng exhibits are
incorporated by this reference. Petitioners resided in St. Paul,
M nnesota at the time their petition was filed.

Ceorge Tateosian (petitioner) was born on Cctober 28, 1927,
and becane a nenber of the Saint Paul Police Departnment in 1955.
By reason of an injury sustained in the line of duty, he was
permanent |y di sabl ed on June 18, 1959, after fewer than 5 years
of service. The St. Paul Police Relief Association (SPPRA)
awar ded petitioner an on-duty-disability pension on August 1,
1960. Initially, petitioner’s disability paynent was determ ned
w thout regard to his age or length of service. Petitioner began
receiving disability benefits in the sumof 40 units per nonth
under this reginmen in 1960. A “unit” was defined as “one-

hundredt h of the current maxi mum nonthly pay of a police officer

IAIl section references are to the Internal Revenue Code in
effect for the year at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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in the police service of the city.” Petitioner’s units were not
recal cul ated, but they were increased for cost-of-1living
adj ust nent s.

Petitioner initially received his paynents fromhis | oca
relief association, SPPRA. At sone point, SPPRA began treating
petitioner’s paynents as taxable. SPPRA then consolidated with
PERA in 1994. At the tine of the consolidation, petitioner
signed a formelecting PERA to provide his future paynents under
the Public Enpl oyees Police and Fire Fund Benefit Pl an (PEPFF
Benefit Plan), as set forth by Mnn. Stat. Ann. ch. 353 (West
2004) .

Petitioner received $37,271 from PERA in 2003. PERA issued
petitioner a Form 1099-R, Distributions From Pensions, Annuities,
Retirement or Profit-Sharing Plans, |IRAs, Insurance Contracts,
etc., indicating that petitioner received $37,271 in taxable
income for 2003. Petitioners did not report this anount on their
tax return for 2003.

D scussi on?

The question we consider is whether the paynents received
are includable in petitioners’ incone for 2003. Petitioner
contends that the disputed distributions are excludable from

gross incone as disability paynents in the sanme manner as

2There has been no question raised in this case concerning
whi ch party bears the burden of proof or the burden of going
forward with the evidence.
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wor ker’ s conpensation. Respondent argues that the paynents are

i ncludable in petitioner’s incone because they had been converted
to pensi on paynents.

Gross incone includes all incone from whatever source
derived unl ess excludable by a specific provision of the Internal
Revenue Code. See sec. 61(a). Anounts received as conpensation
for personal injuries under worker’'s conpensation acts and
statutes in the nature of a worker’s conpensation act are
excluded fromgross incone. See sec. 104(a)(1); sec. 1.104-1(b),
| ncone Tax Regs. Courts have strictly construed this exclusion
so as to conformwith the general rule that incone is taxable

unl ess specifically excluded. MDowell v. Conm ssioner, T.C

Menp. 1997-500; see also Kane v. United States, 43 F. 3d 1446,

1449 (Fed. Cir. 1994).
A statute is in the nature of a worker’s conpensation act
only if it provides disability paynents solely for service-

related personal injury or sickness. Take v. Conm ssioner, 82

T.C. 630, 634 (1984), affd. 804 F.2d 553 (9th Cir. 1986). A
retirement pension that is determ ned by reference to the

enpl oyee’ s age or length of service, even though the enpl oyee’s
retirenment is occasioned by injury, is includable in incone.

Wednmnier v. Conm ssioner, T.C. Mnop. 1984-540, affd. 774 F.2d

109 (6th Cr. 1985); Sec. 1.104-1(b), Incone Tax Regs.
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This Court has previously considered the nature of paynents
under certain State disability and/or pension prograns. Levesque

V. Conm ssioner, T.C. Menob. 1999-57; Picard v. Comm ssioner, T.C.

Mero. 1997-320, revd. 165 F.3d 744 (9th Gr. 1999): Mbry v.

Conmi ssioner, T.C. Menp. 1985-328; Wednmaier v. Commi SSioner,

supra. Mbry and Wednai er involved paynents to disability

retirees that were initially excludabl e but becane includable in
i ncone when the disabled taxpayers would have qualified for a
service retirenent if they had continued in active work status.
This Court held in both instances that paynments under those
circunstances did not neet the requirenents for exclusion under
section 104(a)(1) because benefits were formally transfornmed into
service retirenent when the disabl ed enpl oyee reached a certain

age and/or conpleted a certain nunber of years of service.® It

3In one instance, the taxpayer’'s pension plan |abeled his
benefits a “reduced disability allowance”. W ednaier V.

Comm ssioner, T.C Meno. 1984-540, affd. 774 F.2d 109 (6th G
1985). The Court neverthel ess held that the reduced disability
al l onance was taxable. 1d. Petitioner’s disability/retirenment
fund treated his paynents during 2003 as taxable and nothing in
the record indicates that the fund | abeled them “disability”
payment s.

I n anot her case, the Court of Appeals for the Ninth Crcuit
consi dered whether certain paynents were taxable. Picard v.
Conmm ssioner, 165 F.3d 744 (9th Gr. 1999), revg. T.C Meno.
1997-320. The Court of Appeal s distinguished the holdings in
Mabry v. Conmm ssioner, T.C Meno. 1985-328, and Wednaier v.
Conmm ssi oner, supra, in reversing this Court. That situation
i nvol ved an Qakl and police officer who sustained injuries while
on duty. Picard v. Conm ssioner, supra at 744. The disability
retirement plan provided that the anount the taxpayer received
woul d be reduced on the date on which he would have conpl eted 25

(continued. . .)
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was explained in Mabry that to be excludabl e, paynments may be
based only on disability and that when other factors, including
age and length of service, are taken into account, the paynents
will not fall wthin section 104(a)(1).

Determ nation of Petitioner’'s Benefits

We |l ook to State law in our consideration of whether the
paynments received are disability or retirenent paynents.
Accordingly, we nust exam ne the bylaws of petitioner’s |ocal
relief association and the applicable M nnesota statutes to
determ ne whether petitioner must include the paynent in incone.

The SPPRA byl aws define a “Duty Disability Pensioner” as a
menber who has been permanently di sabled so as to render
necessary his retirenent fromactive police service because of an
injury received while on duty. A duty disability pensioner
receives 40 units per nonth if the retirenment occurs during the

first 20 years of service.* Under this reginen, petitioner began

3(...continued)
years of service, which was when he woul d have qualified for
retirenent if he had never becone disabled. 1d. The Court of
Appeal s held that the paynents were disability benefits and
excl udabl e, reasoning that at the tine the police officer’s
pensi on was reduced, he was not transferred froma disability
pension to a general pension. |d. at 746-747. The Court of
Appeal s al so di stinguished Picard from Mabry and W ednui er
because the taxpayer’s benefits were determ ned by the date of
hire rather than reference to age or length of service.

“The provision states, in part, as follows:

| f the date of such retirenent [for physical
(continued. . .)
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receiving disability benefits in the sumof 40 units per nonth in
1960.

The sanme byl aws define a service pensioner as a nenber who
retires after having attained a m ninum age of 50 and havi ng at
| east 20 years of service in the police departnment. Notably,
servi ce pensioners al so receive a basic pension of 40 units per
nmont h under the SPPRA byl aws. The byl aws do not provide for the
conversion of disability benefits into retirenent benefits.

Leqi sl ati ve Changes Affecti ng SPPRA

In 1982 M nnesota enacted statutes that affected many
recipients of disability pensions. Mnn. Stat. Ann. secs.
423A. 11, 423A. 15 (West 2001). Mnn. Stat. Ann. sec. 423A 11
affects individuals receiving a disability benefit froma | ocal
relief association on March 24, 1982. Mnn. Stat. Ann. sec.
423A.15.% This provision termnated the disability benefit of a
menber of a local police relief association when that nenber’s
years of service credited for active duty coupled with his/her

years of receipt of a disability benefit equal ed the nunber of

4(C...continued)
or nmental disability because of injury
received or suffered while on duty] is
subsequent to January 1, 1949, he/she shal
receive the sumof 40 units per nonth if the
retirement is necessary during the first 20
years of his/her service * * *,

The texts of Mnn. Stat. Ann. secs. 423A 11 and 423A 15
(West 2001) are reproduced in the appendix to this opinion.
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years of service that would entitle himher to a service pension
of the disability benefit. See Mnn. Stat. Ann. sec. 423A 11,
subd. 1(b). This provision applies if the nenber does not have
enough active-duty credit to entitle himher to a service pension
in an anount equal to the disability benefit when he/she attains
the m ninum age for retirenent provided by the relief
association’s bylaws. See id. The disabled nenber is deened a
service pensioner after the disability benefit termnates and is
entitled to receive a service pension in an anount equal to the
disability benefit. Mnn. Stat. Ann. sec. 423A. 11, subd. 2. The
disability benefit that was transforned into a service pension is
then subject to any annual automatic adjustnents applicable to
any ot her service pension payable by the relief association. [|d.
Rel i ef associ ati on nmenbers who neet the age and service
requirenents for termnation of their disability benefits becone
ineligible for a disability benefit. Mnn. Stat. Ann. sec.
423A. 11, subd. 3.

Petitioner was receiving disability paynents from SPPRA, a
| ocal relief association, on March 24, 1982; therefore, M nn.
Stat. Ann. secs. 423A. 11 and 423A. 15 applied to him Mnn. Stat.
Ann. secs. 423A.11, subd. 1(b), 423A.15. By March 24, 1982, the
length of tinme that petitioner worked conbined with the | ength of
time that he received disability benefits was | ong enough to

entitle himto a service pension in the amunt of 40 units under
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Mnn. Stat. Ann. sec. 423A.11. He also had reached 50 years of
age, the mninmum age for receipt of retirement as provided by the
SPPRA byl aws. Accordingly and consistent with the provisions of
Mnn. Stat. Ann. secs. 423A 11 and 423A. 15, petitioner’s
disability benefits term nated on March 24, 1982. Moreover, the
sane statute that termnated his disability benefit specifically
deenmed himto be a service pensioner. See Mnn. Stat. Ann. sec.
423A. 11, subd. 2.

Because M nn. Stat. Ann. sec. 423A 11 “term nated”
petitioner’s disability benefits and deened him a service
pensi oner, his paynents could no | onger be characterized as
conpensation for personal injuries under a statute in the nature
of a worker’s conpensation act. See sec. 104(a)(1l); sec. 1.104-
1(b), Income Tax Regs. Petitioner’s benefits becanme taxable when
they were legally and formally transforned into a service
retirement upon petitioner’s attaining a certain age and/or
conpleting a certain nunber of years of service. See Mbry v.

Conmi ssioner, T.C. Menp. 1985-328; Wednmaier v. Comm SSioner,

T.C. Meno. 1984-540.
These circunstances offer nore persuasive support for
treating petitioner’s paynents as retirenment paynents than the

circunstances presented in Picard, Mbry, or Wednaier. M nn.

Stat. Ann. sec. 423A. 11 explicitly termnates the disability

benefit and deens the paynents a retirenment pension. Mboreover,
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petitioner’s benefits were determ ned by reference to his age and
| ength of service, as distinguished fromthose at issue in

Picard. See Picard v. Conm ssioner, 165 F.3d at 746.

M nn. Stat. Ann. sec. 423A. 11 changed petitioner’s paynent
froma disability benefit into a retirement benefit, which was
determned with respect to his age and | ength of service.
Because petitioner el ected PERA coverage under Mnn. Stat. ch.
353 in 1994, we now address the effect, if any, of that
el ection.®

In an attenpt to overcone the effects of Mnn. Stat. Ann.
sec. 423A. 11, petitioner nmakes three argunents with respect to
his PERA election. Petitioner first argues that his benefits are
not wthin the statutory schene of Mnn. Stat. Ann. sec. 423A 11
because his benefits are under the statutory schene of PERA
Petitioner’s argunent is not factually or legally supported by
the record. Petitioner elected PERA coverage in 1994 after his
annuity paynents had al ready been deened to be retirenent

paynments under M nn. Stat. Ann. sec. 423A 11 in 1982. See M nn

SPetitioner’s election was consistent with the terns of
Mnn. Stat. Ann. sec. 353A. 08 and Mnn. Stat. Ann. sec. 353.659
(West 2004), which were enacted in 1987 to allow for a benefit
recipient to elect to have his plan adm ni stered by the Public
Enpl oyees Police and Fire Fund Benefit Plan (PEPFF Benefit Pl an)
under PERA or to continue coverage with his local relief
association. Petitioner chose to have his plan adm ni stered by
PEPFF and PERA in 1994 because that is when his |ocal relief
associ ation consolidated with PERA.



-11-
Stat. Ann. sec. 353.659.7 Accordingly, as of 1994 when he
el ected PERA coverage under Mnn. Stat. Ann. ch. 353,
petitioner’s paynents were retirenment paynents, and neither party
has presented any evidence or |law that the characterization
changed after 1982.

Petitioner next argues that his paynents were nor mal
disability benefits as described by Mnn. Stat. Ann. sec.
353.656, subd. 6a.® To that end, petitioner relies upon the
| anguage of M nn. Stat. Ann. sec. 353.656, subd. 6a, which
provi des that a nenber receiving a disability benefit “may
continue to receive a nornal disability benefit” if he/she is
living at age 65.°

To thoroughly address this argunent, we |l ook to the conplete
text of Mnn. Stat. Ann. sec. 353.656. Two provisions within
Mnn. Stat. Ann. sec. 353.656 provide for nenbers receiving
disability paynents to nake an election to continue to receive
disability paynents in lieu of other forns of paynent.

Mnn. Stat. Ann. sec. 353.656 subd. la provides that a

di sabl ed nenber of the PEPFF may el ect to receive a nornal

The text of Mnn. Stat. Ann. sec. 353.659 is reproduced in
t he appendi x to this opinion.

8The text of Mnn. Stat. Ann. sec. 353.656 (West 2004) is
reproduced in the appendix to this opinion.

°Petitioner has not suggested that there exists, nor have we
found, any statutory directive automatically converting his post-
1994 paynents fromretirenment into disability paynents.
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disability benefit. Mnn. Stat. Ann. sec. 353.656, subd. 6a,
all ows a nenber who receives a disability benefit to elect to
continue to receive a normal disability benefit if he or she is
living at age 65. Petitioner provided no evidence that he nade
such an el ection.

M nn. Stat. Ann. sec. 353.656, subd. 6a, allows a nenber who
receives a disability benefit to elect to continue to receive
that benefit at age 65. Petitioner presented no evidence of an
el ection under this subdivision, either. Also, Mnn. Stat. Ann.
sec. 353.656, subd. 6a, would not have applied to himbecause he
was not receiving a disability benefit at the tinme this statute
becanme applicable to PERA nenbers. He was already receiving a
retirement benefit. Moreover, PERA treated petitioner’s benefits
as taxable, and presumably PERA woul d not have done so had he
made an el ection to receive normal disability benefits.

Petitioner’s third argunent is that Mnn. Stat. Ann. sec
423A. 11 is being retroactively applied to himbecause he began
recei ving paynents earlier than 1982. The only tax year in this
case is 2003. Petitioner’s retroactivity argunment thus m sses
t he mark.

We are synpathetic to petitioner, a police officer disabled
in the line of duty. Under the facts and circunstances of this
case, however, petitioner’s paynents renained retirenent paynents

once he elected PERA, and they are treated as retirenent paynents
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under PERA and M nn. Stat. Ann. ch. 353. Accordingly, we nust
hold that the paynents are subject to tax.

VWhether Petitioner Is Liable for the Accuracy-Rel ated Penalty

Respondent determ ned that petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) with respect to
t he under paynment attributable to petitioners’ om ssion of the
paynments from PERA fromtheir incone. Petitioners contend that
they should not be liable for this penalty. W agree with
petitioners.

Respondent has the burden of production and nust cone
forward with sufficient evidence that it is appropriate to inpose

the penalty. See sec. 7491(c); Higbee v. Comm ssioner, 116 T.C.

438, 446-447 (2001). Section 6662(a) inmposes an accuracy-related
penalty on any portion of an underpaynent of tax required to be
shown on a return if that portion is attributable to negligence
or disregard of rules or regulations or any substanti al
understatenent of incone tax. See sec. 6662(a) and (b)(1) and
(2); sec. 1.6662-2(a)(1) and (2), Incone Tax Regs.

Negligence is the lack of due care or failure to do what a
reasonabl e and ordinarily prudent person would do under the sanme

circunstances. Neely v. Conm ssioner, 85 T.C. 934 (1985).

Disregard is characterized as any carel ess, reckless, or
intentional disregard. See sec. 6662(c); sec. 1.6662-3(b)(2),

| nconme Tax Regs. Negligence is strongly indicated where a
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taxpayer fails to include on an inconme tax return an anount of
i ncome shown on an information return. See sec. 1.6662-3(b)(1),
| ncome Tax Regs.

There is a substantial understatenent of inconme tax if the
anmount of the understatenent exceeds the greater of either 10
percent of the tax required to be shown on the return, or $5, 000.
Sec. 6662(d)(1)(A); sec. 1.6662-4(b)(1), Incone Tax Regs.

Petitioners failed to include as incone the anmount shown on
the information return sent by PERA. Therefore, respondent has
met his burden of production with respect to this penalty. The
accuracy-rel ated penalty does not apply, however, to any portion
of an underpaynent for which there was reasonabl e cause and where
the taxpayer acted in good faith with respect to that portion.
See sec. 6664(c)(1); sec. 1.6664-4(a), Incone Tax Regs. The
determ nati on of whether the taxpayer acted wi th reasonabl e cause
and in good faith is nmade on a case-by-case basis, taking into
account all pertinent facts and circunstances. Sec. 6664(c)(1);
sec. 1.6664-4(b), Incone Tax Regs. GCircunstances that may
i ndi cat e reasonabl e cause and good faith include an honest
m sunder st andi ng of fact or law that is reasonable in |ight of
all the facts and circunstances, including the experience,
knowl edge and education of the taxpayer. Sec. 1.6664-4(b)(1),
| ncone Tax Regs. W have chosen not to inpose penalties in

i nstances where an area of law is novel or the statute is
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unclear. See, e.g. Wllianms v. Conm ssioner, 123 T.C 144, 153

(2004); Hitchens v. Conm ssioner, 103 T.C 711, 719-720 (1994);

Facqg v. Conmi ssioner, T.C. Menob. 2006-111

Petitioner, a disabled policeman, received a disability
annuity for many years. M nnesota |aw then changed so that
petitioner’s annuity would, at a tinme defined in the statute,
beconme a retirenent annuity. Further confusing this situation,
petitioner’s annuity changed from one paynent plan to another and
cane under the provisions of a different M nnesota statute that
used the term“disabled” in a manner that |ed petitioner to
believe that his annuity continued as one subject to the
di sability provisions. Considering petitioner’s education,
background, and the conplexity of the statutory schene in this
case, we hold that petitioner acted with reasonabl e cause and in
good faith based on his understanding of Mnnesota law. H's
m sunder st andi ng was reasonable in light of the facts and
ci rcunst ances here. Petitioners have established that they had
reasonabl e cause and acted in good faith when they failed to
i nclude the $37,271 in pension paynments on their return.
Accordingly, we hold that petitioners are not liable for the

accuracy-rel ated penal ty.
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To reflect the foregoing,

Deci sion will be entered

for respondent with respect to

the deficiency and for

petitioners with respect to

the penalty under section

6662(a).
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APPENDI X
Provi si ons of Chapter 423A

423A.11. Reconputation of a disability benefit as a service
pensi on

Subdivision 1. Term nation of disability benefit. The
disability benefit of any disabled nenber of a |ocal police or
salaried firefighters relief association, whichever is
applicable, shall term nate when the di sabl ed nenber attains:

(a) the mnimum age for the receipt of a service pension
specified in the articles of incorporation or the bylaws of the
relief association, if the disabled nenber has credit for at
| east the nunber of years of service for active duty which would
entitle the disabled nenber to a service pension in an anount
equal to the anount of the disability benefit; or

(b) the age attained by the disabled nenber when the total
nunmber of years of service credited for active duty and of years
of receipt of a disability benefit equals the nunber of years of
service credit which would entitle the disabled nenber to a
service pension in an anount equal to the anmpbunt of the
disability benefit, if the disabled nenber has credit for |ess
t han the nunber of years of service for active duty which would
entitle the disabled nenber to a service pension in an anount
equal to the anount of the disability benefit when the disabled
menber attains the mninmumage for the receipt of a service
pensi on specified in the articles of incorporation or the byl aws
of the relief association.

Subd. 2. Anount of disability benefit reconputed as a service
pension. After the disability benefit term nates, the disabled
menber shall be deened to be a service pensioner and shall be
entitled to receive a service pension in an anount equal to the
disability benefit w thout any benefit offset required pursuant
to any applicable provision of law, articles of incorporation or
byl aws whi ch was payable by the relief association inmediately
prior to the date when the disability benefit term nated pursuant
to this section or the service pension otherw se payabl e based on
the service credit for active duty of the person, whichever
anount is greater. The disability benefit reconputed as a service
pensi on shall be subject to any annual autonatic post retirenent
adj ustnments or escalation applicable to any other service pension
payabl e by the relief association.
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Subd. 3. Limtation on disability benefit coverage. No relief
associ ation nenber who has attained the age and acquired the
service credit for termnation of a disability benefit specified
in subdivision 1 shall be eligible for a disability benefit after
that date. If a relief association nenber who is ineligible for a
disability benefit solely pursuant to the limtation set forth in
t hi s subdi vi si on beconmes permanently unable to performthe duties
of a police officer or a firefighter, whichever is applicable, by
virtue of a nedically determnable illness or injury, the nenber
shall be eligible to a service pension in an anount equal to the
anmount of the disability benefit which would have been paid had
the person been entitled to a disability benefit, or the anount
of the service pension otherw se payabl e based on the service
credit for active duty of the person, whichever is greater.

423A.15. Effect of provisions for existing disability benefit
recipients

The provisions of section 423A 06 shall apply to any nenber of
any applicable local relief association in active service on or
after March 24, 1982. The provisions of section 423A. 11 shal
apply to any person receiving a disability benefit froma | ocal
relief association on or after March 24, 1982. The provisions of
section 423A.12 shall apply to any person who returns to active
enpl oynent as a police officer or firefighter, whichever is
applicable, after receipt of a permanent disability benefit. The
provi sions of section 423A. 14 shall apply to any person who first
commences receipt of a disability benefit after March 24, 1982.

Provi sions of Chapter 353 (PERA)
353.656. Disability benefits

Subdivision 1. In line of duty; conputation of benefits. A
menber of the police and fire plan who becones di sabl ed and
physically unfit to performduties as a police officer,
firefighter, or paranedic as defined under section 353. 64,
subdi vision 10, as a direct result of an injury, sickness, or
other disability incurred in or arising out of any act of duty,
whi ch has or is expected to render the nmenber physically or
mentally unable to performthe duties as a police officer,
firefighter, or paranedic as defined under section 353. 64,
subdi vision 10, for a period of at |east one year, shall receive
disability benefits during the period of such disability. The
benefits nust be in an ambunt equal to 60 percent of the "average
sal ary" as defined in section 353.651, subdivision 2, plus an
addi tional percent specified in section 356. 315, subdivision 6,
of that average salary for each year of service in excess of 20
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years. |If the disability under this subdivision occurs before the
menber has at |east five years of allowable service credit in the
police and fire plan, the disability benefit nust be conputed on
the "average salary"” from which deductions were made for
contribution to the police and fire fund.

Subd. la. Optional annuity election. A disabled nenber of the
police and fire fund may elect to receive the normal disability
benefit or an optional annuity as provided in section 353. 30,
subdi vision 3. The election of an optional annuity may be nade
prior to commencenent of paynent of the disability benefit or as
speci fied under subdivision 6a. The optional annuity shall begin
to accrue on the sane date as provided for the disability benefit.

(1) If the person who is not the spouse of the nenber is naned
as beneficiary of the joint and survivor optional annuity, the
person is eligible to receive the annuity only if the spouse, on
the disability application formprescribed by the executive
director, permanently waives the surviving spouse benefits under
section 353.657, subdivisions 2 and 2a. If the spouse of the
menber refuses to permanently waive the surviving spouse
coverage, the selection of a person other than the spouse of the
menber as a joint annuitant is invalid.

(2) If the spouse of the nenber permanently waives survivor
coverage, the dependent child or children, if any, continue to be
eligible for survivor benefits, including the m nimum benefit
under section 353. 657, subdivision 3. The desi gnated opti onal
annuity beneficiary may draw the nonthly benefit; however, the
anount payable to the dependent child or children and joint
annui tant nust not exceed the 70 percent maxi mum fam |y benefit
under section 353.657, subdivision 3. If the maxinumis exceeded,
the benefit of the joint annuitant nust be reduced to the anount
necessary so that the total famly benefit does not exceed the 70
percent maxi mumfam |y benefit anount.

(3) If the spouse is naned as the beneficiary of the joint and
survivor optional annuity, the spouse may draw the nonthly
benefit; however, the anount payable to the dependent child or
children and the joint annuitant nust not exceed the 70 percent
maxi mum fam |y benefit under section 353.657, subdivision 3. If
the maxi mnumis exceeded, each dependent child will receive ten
percent of the nmenber's specified average nonthly salary, and the
benefit to the joint annuitant nust be reduced to the anount
necessary so that the total famly benefit does not exceed the 70
percent maxi mum fam |y benefit anmount. The joint and survivor
optional annuity nust be restored to the surviving spouse, plus
appl i cabl e postretirenent adjustnents under section 356.41, as
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t he dependent child or children beconme no | onger dependent under
section 353.01, subdivision 15.

Subd. 2. Benefits paid under workers' conpensation law. If a
menber, as described in subdivision 1, is injured under
ci rcunst ances which entitle the nenber to receive benefits under
t he workers' conpensation |aw, the nenber shall receive the sane
benefits as provided in subdivision 1, wth disability benefits
paid rei nbursed and future benefits reduced by all periodic or
| unp sum anounts paid to the nmenber under the workers
conpensation |law, after deduction of anount of attorney fees,
aut hori zed under applicable workers' conpensation |aws, paid by a
disabilitant if the total of the single life annuity actuari al
equi val ent disability benefit and the workers' conpensation
benefit exceeds: (1) the salary the disabled nenber received as
of the date of the disability or (2) the salary currently payable
for the sane enpl oynent position or an enpl oynent position
substantially simlar to the one the person held as of the date
of the disability, whichever is greater. The disability benefit
nmust be reduced to that anount which, when added to the workers
conpensati on benefits, does not exceed the greater of the
sal aries described in clauses (1) and (2).

Subd. 2a. Reduction restored; overpaynent. A disabled nenber
who is eligible to receive a disability benefit under subdivision
2 as of June 30, 1987, and whose disability benefit amount had
been reduced prior to July 1, 1987, as a result of the receipt of
wor kers' conpensation benefits, nmust have the disability benefit
paynment amount restored, as of July 1, 1987, calculated in
accordance wth subdivision 2. However, a disabled nenber is not
entitled to receive retroactive repaynent of any disability
benefit amounts | ost before July 1, 1987, as a result of the
reduction required before that date because of the receipt of
wor kers' conpensation benefits.

Any disability benefit overpaynents nmade before July 1, 1987
and occurring because of the failure to reduce the disability
benefit paynment to the extent required because of the receipt of
wor kers' conpensation benefits, may be coll ected by the
associ ation through the reduction of disability benefit or
annui ty paynent nmade on or after July 1, 1987, until the
overpaynent is fully recovered.

Subd. 3. Nonduty disability benefit. Any nenber of the police
and fire plan who becones disabled after not | ess than one year
of all owabl e service because of sickness or injury occurring
while not on duty as a police officer, firefighter, or paranedic
as defined under section 353.64, subdivision 10, and by reason of



-21-

t hat sickness or injury the nenber has been or is expected to be
unable to performthe duties as a police officer, firefighter, or
paranedi ¢ as defined under section 353.64, subdivision 10, for a
period of at |east one year, is entitled to receive a disability
benefit. The benefit nust be paid in the same manner as if the
benefit were paid under section 353.651. |If a disability under
this subdivision occurs after one but in |ess than 15 years of

al l owabl e service, the disability benefit nust be the sanme as

t hough the nenber had at |east 15 years service. For a nenber who
is enployed as a full-time firefighter by the departnent of
mlitary affairs of the state of Mnnesota, allowable service as
a full-time state mlitary affairs departnent firefighter
credited by the Mnnesota state retirenent system may be used in
meeting the m ninum al |l owabl e service requirenent of this
subdi vi si on

Subd. 4. Limtation on disability benefit paynents. (a) No
menber is entitled to receive a disability benefit paynent when
there remains to the nenber's credit unused annual |eave or sick
| eave or under any other circunstances when, during the period of
disability, there has been no inpairnment of the person's salary
as a police officer or a firefighter, whichever applies.

(b) If a disabled nenber resunmes a gai nful occupation with
earnings |l ess than the disabilitant reenploynent earnings limt,
t he amount of the disability benefit nust be reduced as provided
in this paragraph. The disabilitant reenploynment earnings limt
is the greater of:

(1) the salary earned at the date of disability; or

(2) 125 percent of the salary currently paid by the enpl oying
governnment al subdivision for simlar positions.

The disability benefit nust be reduced by one dollar for each
three dollars by which the total amount of the current disability
benefit, any workers' conpensation benefits, and actual earnings
exceed the greater disabilitant reenployment earnings limt. In
no event may the disability benefit as adjusted under this
subdi vi sion exceed the disability benefit originally allowed.

Subd. 5. Proof of disability. A disability benefit paynent
must not be made except upon adequate proof furnished to the
associ ation of the existence of such disability, and during the
time when disability benefits are being paid, the association has
the right, at reasonable tinmes, to require the disabled nenber to
submt proof of the continuance of the disability clained. A
person applying for or receiving a disability benefit shal
provi de or authorize rel ease of nedical evidence, including al
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medi cal records and information fromany source, relating to an
application for disability benefits.

Subd. 5a. Cessation of disability benefit. The association
shal | cease the paynent of an in-line-of-duty or nonduty
disability benefit the first of the nonth follow ng the
reinstatenent of a nmenber to full tinme or less than full-tinme
service in a position covered by the police and fire fund.

Subd. 6. Repeal ed by Laws, 1993, c. 307, art. 4, § 54.

Subd. 6a. Disability survivor benefits. [|If a nenber who is
receiving a disability benefit under subdivision 1 or 3:

(a) dies before attaining age 65 or within five years of the
effective date of the disability, whichever is later, the
surviving spouse shall receive a survivor benefit under section
353. 657, subdivision 2 or 2a, unless the surviving spouse el ected
to receive a refund under section 353.32, subdivision 1. The
joint and survivor optional annuity under subdivision 2a is based
on the mninmumdisability benefit under subdivision 1 or 3, or
t he deceased nenber's all owabl e service, whichever is greater

(b) is living at age 65 or five years after the effective date
of the disability, whichever is |ater, the nenber may continue to
receive a normal disability benefit, or the nenber may elect a
joint and survivor optional annuity under section 353.30. The
optional annuity is based on the mninmumdisability benefit under
subdivision 1 or 3, or the nenber's allowable service, whichever
is greater. The election of this joint and survivor annuity nust
occur within 90 days of age 65 or the five-year anniversary of
the effective date of the disability benefit, whichever is later.
The optional annuity takes effect the first of the nonth
followng the nmonth in which the person attains age 65 or reaches
the five-year anniversary of the effective date of the disability
benefit, whichever is later.

(c) if there is a dependent child or children under paragraph
(a) or (b), the association shall grant a dependent child benefit
under section 353. 657, subdivision 3.

353. 659. Local relief association consolidation account benefits

For any person who has prior service covered by a |l ocal police
or firefighters relief association which has consolidated with
t he public enpl oyees retirenment association and who has el ected
the type of benefit coverage provided by the public enpl oyees
police and fire fund benefit plan under section 353A. 08 follow ng
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the consolidation, any retirenent benefits payable are governed
by the applicable provisions of this chapter. For any person who
has prior service covered by a |local police or firefighters
relief association which has consolidated with the public

enpl oyees retirenent association and who has not elected the type
of benefit coverage provided by the public enpl oyees police and
fire fund benefit plan under section 353A.08 follow ng the
consolidation, any retirenent benefits payabl e are governed by
the provisions of sections 353B.01 to 353B. 13 which apply to the
relief association.



