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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references
are to the Internal Revenue Code as anended, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax of $9,922 for 2004. The issue for decision is whether
petitioner is subject to self-enploynent tax.

Backgr ound

Sonme of the facts and one of the issues has been stipul at ed.
The stipulated facts and issue are so found. The stipulation of
facts and the exhibits received in evidence are incorporated
herein by reference. At the tinme the petition was fil ed,
petitioner resided in California.

During 2004 petitioner worked as a “consultant” and
i ndependent contractor for the sole proprietorship of Mark H
Randall (M. Randall), who was doi ng business as “The Mark
Randal | Conpany” (Mark Randall). Petitioner entered into an oral
contract “sealed with a handshake” wth M. Randall to “work
together and build his business and nmake it successful.”
Petitioner has worked exclusively for Mark Randall since 1994.
Petitioner described his work with Mark Randal |l as
“col | aborative”, but petitioner does not handl e any account
conpletely on his own.

Petitioner used the title “President” of Mark Randal
because it conveyed to clients his inportance to the business of
Mark Randall. Petitioner, however, maintained no ownership
interest in and had no executive responsibility for Mark Randall.

As Mark Randall had no offices, petitioner maintained a honme
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office for his work. Any travel required for petitioner’s work
was usually on weekends; he usually called on his clients on
Sunday.

Typically, petitioner consulted with synagogues in
fundraising matters. He conducted interviews fromhis home with
menbers of the client congregations to determne their feelings
about their synagogue and whether they would be willing to
i ncrease their donations. Petitioner mght also conduct neetings
wi th volunteer congregants to help themsolicit funds. Mark
Randal | paid petitioner a fixed rate per nonth per client until
either the contract between Mark Randall and the client ended or
the fee to the client was reduced.

Petitioner included a Schedule C, Profit or Loss From
Busi ness, with his Federal incone tax return for 2004, stating
hi s busi ness or profession as consultant. Petitioner, however,
did not report any self-enploynent tax. Respondent exam ned
petitioner’s return and determ ned that petitioner owes self-
enpl oynent tax on his income from Mark Randall. As a result of
the adjustnent to sel f-enploynent tax respondent nade ot her
conput ational adjustnents that will be resolved by the Court’s
deci sion on the self-enploynent tax issue.

Di scussi on

CGenerally, the Comm ssioner’s determnations in a notice of

deficiency are presunmed correct, and the taxpayer has the burden
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of proving that those determ nations are erroneous. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). In sone

cases the burden of proof with respect to relevant factual issues
may shift to the Conm ssioner under section 7491(a). Because
there is no dispute as to any factual issue in this case, section
7491(a) is inapplicable.

“Statutory Enpl oyee”

Petitioner argues that he is a so-called statutory enpl oyee
and therefore is not subject to self-enploynent taxes.
Cenerally, the tax on self-enploynent incone applies to the “net
earnings fromself-enploynent” of an individual. Secs. 1401,
1402(b). In sinplified terns, net earnings fromself enploynent
means the “gross incone derived by an individual fromany trade
or business carried on by such individual,” |ess the deductions
attributable to the trade or business. Sec. 1402(a). The term
“trade or business” generally does not include the performance of
services by an individual as an enployee. Sec. 1402(c)(2). The
term “enpl oyee” for enploynent tax purposes has the sanme neani ng
as in section 3121(d). Sec. 1402(d).

An enpl oyee for enploynent tax purposes is defined in
pertinent part by section 3121(d) as foll ows:

SEC. 3121(d). Enpl oyee.— For purposes of this
chapter, the term “enpl oyee” neans-—

(1) any officer of a corporation; or
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(2) any individual who, under the usual
comon | aw rul es applicable in determ ning the
enpl oyer - enpl oyee rel ationshi p, has the status of
an enpl oyee; or
(3) any individual (other than an individual

who i s an enpl oyee under paragraph (1) or (2)) who
perfornms services for remuneration for any person

* * %

as an agent or conmm ssion driver who distributes certain food
products, as a life insurance sal esman, as a hone worker working
on certain materials or goods, or as a traveling or city
sal esman, who is not an agent or comm ssion driver, who neets
certain other requirenents. The listed individuals, if the
contract of service contenplates that substantially all of such
services are to be perforned personally by such individual, wll
be classified as enpl oyees except that an individual will not be
included in the term“enployee” if he has a substanti al
investnment in facilities used in connection with the performance
of the services (other than in facilities for transportation).
Sec. 3121(d).

The Social Security Act Amendnents of 1950 “restyled the
predecessor” of section 3121(d) and extended coverage to
specified classes of workers “irrespective of their common-I|aw

status.” See United States v. WM Wbb, Inc., 397 U S 179,

186 n. 12 (1970). According to S. Rept. 1669, 81st Cong., 2d
Sess. (1950), 1950-2 C. B. 302, 346-347, the definition of

“enpl oyee” was to be expanded to include individuals performng
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“certain categories of service which are subject to clear-cut
definition,” and if “the services are not performed in one of the
desi gnat ed occupati onal groups,” the paragraph is inapplicable
Wi th respect to such services.

Petitioner takes the position that his work was simlar to
that of life insurance agents and that he conpeted with themfor
clients. According to petitioner: *“it is reasonable to assune
that the list of jobs was neant to be exanples of and not a
finite list to the exclusion of all others who nay work in the
sanme manner.” Section 3121(d), however, does not provide that
the term “enpl oyee” includes the occupations on the list. It
defines the term “enpl oyee” and lists discrete and specific
categories of service that are not so anbiguous as to all ow
petitioner in his service profession, to fit the definition of
“statutory enployee” as prescribed by that section. The
| egislative history clearly states the intention of Congress to
exclude fromthe definition of “enployee” individuals performng
services that “are not perforned in one of the designated
occupati onal groups”.

If the statute does not include him petitioner counters by
argui ng that since he conpetes with |ife insurance sal esnen,
allowing themto be classified as statutory enpl oyees while
denying himthe same classification is unfair and violates his

right of equal protection.



- 7 -

Under equal protection analysis, a classificationin a
Federal statute is subject to strict scrutiny only if it
“inmpermssibly interferes wwth the exercise of a fundanenta
right or operates to the peculiar disadvantage of a suspect

class.” Mass. Bd. of Ret. v. Mirgia, 427 U.S. 307, 312 (1976);

San Antonio Indep. Sch. Dist. v. Rodriqguez, 411 U S. 1, 16-17

(1973). Neither of these circunstances applies here.
Consequently, the rational basis standard is the appropriate one
to apply. Under the standard, where a rational basis exists for
di vergent treatnent of different classes of persons under a tax
statute, the statute is not in violation of the Fifth Amendnent

because of the divergent treatnent. Regan v. Taxation Wth

Representation, 461 U S. 540 (1983); United States v. Maryl and

Savi ngs-Share Ins. Corp., 400 U S. 4 (1970). GCenerally, under
this standard, a differentiation in treatnent is not violative of
equal protection principles if any state of facts rationally
justifying it is denonstrated to or perceived by the courts.

United States v. Maryl and Savi ngs-Share Ins. Corp., supra at 6.

The Suprenme Court has stated that “the presunption of
constitutionality can be overconme only by the nost explicit
denonstration that a classification is a hostile and oppressive
di scrim nation against particul ar persons and classes. The
burden is on the one attacking the |egislative arrangenent to

negati ve every concei vabl e basis which m ght support it.” Mdden
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v. Commonweal th of Kentucky, 309 U S. 83, 88 (1940). The

presunption of the existence of a rational basis for a
classification in a revenue statute is particularly strong.

Bl ack v. Comm ssioner, 69 T.C 505, 507-508 (1977); Nanmmack v.

Commi ssioner, 56 T.C 1379, 1385 (1971), affd. per curiam 459

F.2d 1045 (2d Gir. 1972).

The Suprenme Court, in United States v. WM Wbb, Inc.,

supra at 186, suggests that Congress intended by the statutory
revision to limt those occupations that m ght be considered to
be filled by enpl oyees.

Petitioner has not shown that Congress did not rationally
decide to include individuals in specific service professions in
the category of “enpl oyee” regardless of the common |aw rules for
determ ning the enpl oyer-enpl oyee rel ati onship and to excl ude
others. The Court finds that the legislative classification is
constitutional.

Petitioner, therefore, cannot be a “statutory” enpl oyee
under section 3121(d)(3). It follows that petitioner had income
fromself-enploynment and is liable for self-enploynent tax for
2004. See secs. 1401 and 1402.

To reflect the foregoing,

Deci sion will be entered

for respondent.




