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HAI NES, Judge: This case was heard pursuant to section 7463
in effect at the tine the petition was filed.! The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code for the relevant year, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Anpbunts are rounded to the nearest doll ar.
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Respondent determ ned the foll ow ng deficiencies and
addition to tax in petitioner’s Federal incone taxes:

Addition to Tax

Year Defi ci ency |.R. C. 8 6651(a)(1)
1998 $10, 446

1999 $12, 345 $3, 089

2000 $ 1,661

After concessions by the parties, the issue for decision is
whet her the nonetary transfers that petitioner and her deceased
husband made to a corporation are capital contributions or bona
fide debts that are deductible as business bad debts under
section 166.°?

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

At the tinme the petition was filed, petitioner resided in E
Paso, Texas.

Petitioner, Jean |. Tedford, married J.C. Tedford (M.
Tedford) in 1964. They were married until M. Tedford s death.
Throughout their marriage, M. Tedford and petitioner resided in
El Paso, Texas. M. Tedford was born on April 29, 19109.

Petitioner was born on July 27, 1929.

2 Petitioner concedes that she is |liable for an addition to
tax under sec. 6651(a)(1l) for 1999.
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In 1977, M. Tedford organi zed Border Pre-Cast Concrete,
Inc. (Border), a Texas corporation. Border was in the business
of construction. Since Border’s incorporation, M. Tedford and
petitioner |eased to Border all the real estate that Border used
for its business operations, including the corporate offices,
plant facilities, and storage yard. At various tinmes, M.
Tedford and petitioner also | eased equi pnent to Border. Before
1994, M. Tedford and petitioner nmade capital investnents in
Border totaling $180, 000.

M. Tedford was the president and sol e sharehol der of
Border. He was the key enpl oyee of Border and was responsible
for managi ng the business. He was generally in the office by 6
a.m He would work through the lunch hour and did not |eave for
home until after 6 p.m He worked at |east half days on the
weekends and al so took work honme with him M. Tedford enjoyed
his work and took great pride in managing Border. He received
several awards and other forms of recognition for construction
j obs perfornmed by Border. Despite being in his md-seventies and
havi ng had previous heart attacks and a coronary bypass, M.
Tedford had no desire to retire.

Petitioner was the vice president of Border. Petitioner’s
j ob duties consisted of answering the tel ephone, signing checks,

and driving M. Tedford around when his health started to fail.
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Border paid officer’s conpensation to M. Tedford and
petitioner during many of its fiscal years endi ng August 31,
1979, to August 31, 1993. The anmount of officer’s conpensation
that M. Tedford and petitioner received varied greatly in the
years it was paid.

M. Tedford and petitioner’s daughter, Deborah WIllianms (M.
WIllians), was also enployed by Border. M. WIlians started
taking care of general office duties and payroll for Border in
1988. Over tinme Ms. WIllians took on nore duties, including
assisting M. Tedford with personal activities. 1In 1994, M.
WIlians becane Border’s office manager and M. Tedford s
personal assistant. As office manager, Ms. Wllianms was in
charge of billing and collection, keeping track of Border’s bank
account, and keeping track of the nonetary transfers M. Tedford
made to Border

Janes D. Edge (M. Edge) becane M. Tedford and petitioner’s
C.P.A in 1993 and becane Border’s C.P. A in 1994. M. Edge
prepared Border’s Federal inconme tax returns for fiscal years
1994-97. He al so prepared petitioner’s Federal incone tax
returns for 1993-2000. Before M. Edge’ s involvenent, another
C.P.A assisted M. Tedford, petitioner, and Border with tax and
accounting matters. M. Edge is not a certified appraiser or an

apprai sal expert.
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He is also not an expert on construction equi pnent or auctions.
M. Edge was not designated as an expert witness for this case.

Border obtained a line of credit from SunWst Bank of E
Paso (SunWest) to help with the operation of its business.
SunWest held a security interest in all of Border’s assets in
addition to property owned by M. Tedford and petitioner.

When Border started having cashfl ow problens M. Tedford
tried to get nore |loans from SunWest. SunWst notified M.
Tedford that it would not |end additional funds to Border until
previous | oans were paid. M. Tedford tried to convince SunWest
to rel ease either sonme of Border’'s collateral or his and
petitioner’s collateral so that |oans could be sought from other
sources, but SunWest al so refused this request.

When M. Tedford was unable to acquire additional |oans M.
Edge suggested that M. Tedford consider |liquidating Border. M.
Tedf ord wanted to conti nue wor ki ng, however, and rejected M.
Edge’ s suggestion. Wwen M. Tedford decided to use personal
finances to aid Border, M. Edge advised M. Tedford to nake
| oans to Border instead of capital investnents.

In addition to using his own noney, M. Tedford asked
petitioner to |l end noney to Border. Petitioner was hesitant when
M. Tedford first approached her with the idea because she knew

Border was struggling financially. Petitioner, however, believed
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M. Tedford woul d repay her, so she decided to I et him borrow the
nmoney.

In 1994, M. Tedford began using his and petitioner’s
personal funds to transfer sunms to Border and pay sone of
Border’ s busi ness expenses. Border used the suns transferred by
M. Tedford and petitioner to buy supplies and equi pnment and to
make | oan paynents to SunWest.

On January 12, 1994, M. Tedford transferred $90,000 to
Border out of the cash-surrender noneys avail able on two personal
i nsurance policies. The transfer is evidenced by a letter from
U.S. Life Insurance Services Corporation (U S. Life letter),
dat ed Decenber 21, 1993. Attached to the front page of the
letter is a handwitten “Post-it” note that states, “Border owe
[sic] J.C. Tedford - to be paid over 6 nos. at 8% int.” Stapled
to the letter are copies of two checks totaling $90, 000, both
dated January 12, 1994, a bl ank page entitled “Denmand Note,” and
copi es of the backs and fronts of the sanme two checks with
endorsenments. On the back of the correspondence is a stanp that
reads “Deposited to the Credit of ck#6004210-9002, Endorsenent
Guar ant eed, SunWest Bank of EI Paso”, signed by the vice
presi dent of SunWest, and al so signed by M. Tedford. This
transfer is also evidenced in Border journal entry no. JEO106,
posted on January 25, 1994, by Lucy Sal as, Border’s bookkeeper at

the tinme, in the Corporate accounting records of Border. The
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corporate journal entry states “Borrowed fromJ.C Tedford Life

| nsurance” in the sum of $90,000. However, the $90, 000 transfer
was originally booked as a debit to notes payable and a credit to
preferred stock.

On April 8, 1994, M. Tedford signed a docunent entitled
“Demand Note” on behalf of Border. The demand note is printed on
Border |etterhead, made payable to the order of J.C Tedford in
t he principal sum of $15,000, bearing interest at the rate of 6
percent per annum The space behind “Interest payable,” where
the date interest is payable is to be inserted, is blank. A copy
of a check signed by M. Tedford, dated April 8, 1994, is stapled
to the demand note. The check is nmade payable to the order of
Border and has the word “Loan” witten on it in M. Tedford' s
handwiting. This transfer of noney was entered into Border’s
“Aged Accounts Payabl e by Vendor.”

On April 15, 1994, M. Tedford prepared anot her demand note
on behal f of Border, in the principal sumof $15,000, bearing
interest at the rate of 6 percent per annum The space behind
“Interest payable” where the date interest is payable is to be
inserted, is blank. The demand note is unsigned, but attached to
it is a copy of a check dated April 15, 1994, nade payable to
Border for $15,000. The check is handwitten and signed by M.

Tedford with the word “Loan” witten on it.
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In addition to the above transfers, various checks were
prepared and signed by M. Tedford. The word “Loan” was witten
on the checks. Sonme of the checks were witten directly to
Border while others were witten to third parties to pay Border’s
busi ness expenses. Petitioner clainms that other demand notes had
been created for the transfers M. Tedford and petitioner made to
Border. Petitioner also clains that the business and accounting
records of Border were stored in various locations in El Paso,
Texas, and Las Cruces, New Mexico, and that it was very difficult
to locate and review these records as several of them had been
| ost or destroyed.

M. Tedford net with Ms. WIllianms and M. Edge, and
i nstructed them concerni ng which advances from his personal
accounts constituted loans to Border. M. WIIlians summari zed
t hese checks and provided a summary of the | oans along with
copies of the checks to M. Edge. M. Tedford also instructed
t he in-house accountant that these transactions were to be
reported as sharehol der | oans on the accounting books of Border.
M. Edge reported these transactions as |oans on the accounting
records of Border and Forns 1120, U. S. Corporate Incone Tax
Returns, of Border for 1994-96. Formal | oan docunents were not
executed for nost of the transfers.

M. Tedford and petitioner prepared a personal financi al

statenent, dated July 31, 1994, to obtain a business |loan from
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the U S. Small Business Administration. On page two of the
application, M. Tedford and petitioner |isted |oans due to them
from Border in the sumof $168,000 as an “CQther Asset”.

In Border’s financial statenent for Border’s fiscal year
endi ng on August 31, 1995, the bal ance sheet of Border shows an
itementitled “Long-term debt, sharehol der $243, 223", and the
f oot notes on page 10, item 10 of the corporate financial
statenment further disclose and discuss the sharehol der |oans to
Border in the sum of $243, 223.

Border did not report any |l oans from shareholders on its
Form 1120 for the fiscal year ending August 31, 1994. However,
on its Form 1120 for the fiscal year endi ng August 31, 1995,
Border reported | oans from sharehol der of $243, 223.

Border made no paynents to M. Tedford and petitioner for
the amounts they transferred to the corporation. However, when
it was discovered that one of the transfers M. Tedford and
petitioner made had overpaid an invoice by $17, 035, the
overpaynent was returned to M. Tedford and petitioner.
Petitioner clained the | oans were consequently reduced from
$243, 223 to $226, 188.

No security was given for the sunms M. Tedford transferred
and the expenses he paid for Border in 1994-95. Before M.

Tedford’ s death, he and petitioner did not seek repaynent of the



- 10 -
suns they transferred to Border. Interest was not charged or
paid on the anobunts petitioner clains are | oans to Border.

M. Tedford suffered a heart attack and di ed on October 6,
1995. Pursuant to the terns of M. Tedford' s will, petitioner
was the sole beneficiary and was appoi nted the | ndependent
Executrix of M. Tedford' s estate.

On Novenber 29, 1995, all of the death benefits of M.
Tedford’ s personal life insurance policies were paid to SunWst
Bank in the sum of $98,290, as SunWest had required the life
i nsurance as additional collateral on the working capital |oan
that it had nade Border

Border ceased operation after M. Tedford passed away.
Border sold its assets at an auction on June 20, 1996, to pay
conpany debts, but continued its efforts to collect its accounts
receivable. The gross total for the itens sold at auction was
$311, 690.

On its 1996 Form 1120 Border reported $218, 489, as incone
from forgi veness of indebtedness.

Petitioner filed her 1997 Form 1040, U.S. Individual Incone
Tax Return, on May 25, 1998. Petitioner did not claimany
busi ness bad debt |oss related to Border on her 1997 Form 1040.

In Cctober 1999, petitioner filed a Form 1040X, Anmended U. S.
| ndi vi dual I nconme Tax Return for 1997. On that return petitioner

reported, in part, (1) a business bad debt |oss of $218,489 from
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cl ai med | oans nade to Border and (2) a $180, 000 stock loss froma
wort hl ess investnment in Border. On Form 1040X, petitioner
requested section 1244 treatnent of the stock |oss. Petitioner
carried the remaining clainmed 1997 business bad debt |oss back to
1994-96 and forward into the years at issue, 1998-2000.

On Decenber 26, 2002, respondent nailed to petitioner a
notice of deficiency for 1998-2000. Respondent did not chall enge
the total anobunt of the transfers of noney as cl ained on
petitioner’s returns. Respondent did however, disallow
petitioner’s ordinary | oss treatnent of the all eged business bad
debt and instead allowed petitioner the $218,489 as a capital
| o0ss. Respondent also allowed the $180, 000 stock |oss for 1997
for the capital investnents petitioner and M. Tedford had nade
prior to 1994.

On March 25, 2003, petitioner filed a petition for
redeterm nation with the Court.

Di scussi on

The issue is whether the nonetary transfers that petitioner
and her deceased husband nade to Border are capital contributions
or bona fide debts under section 166.

Under section 166(a) a taxpayer may deduct bona fide debts
owed to her that becone worthless within the taxable year. Bona
fide debts are debts which arise from debtor-creditor

rel ati onshi ps that are based upon valid and enforceabl e
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obligations to pay a fixed or determ nabl e sum of noney. Sec.
1.166-1(c), Inconme Tax Regs. A gift or contribution to capital
does not constitute bona fide debt for the purposes of section

166. Calunet Indus., Inc. v. Conmmi ssioner, 95 T.C. 257, 284

(1990); Kean v. Conm ssioner, 91 T.C 575, 594 (1988); Sec.

1.166-1(c), Incone Tax Regs.

The taxpayer bears the burden of showing entitlenment to
deductions and nust show that bona fide debt existed and that the
debt became worthless in the year clained. Rule 142(a); D xie

Dairies Corp. v. Conm ssioner, 74 T.C. 476, 493 (1980).

VWhet her a transfer of funds from a shareholder to a
corporation constitutes bona fide debt is a question of fact
whi ch must be decided on the basis of all the relevant facts and

circunstances in each case. Calunet Indus., Inc. V.

Conmi ssioner, supra at 285; Dixie Dairies Corp. v. Conm ssioner,

supra at 493; Ga.-Pac. Corp. v. Conm ssioner, 63 T.C. 790, 795

(1975). Factors ordinarily considered include, but are not
limted to: (1) The nanes given to the docunents that evidence
the purported | oans; (2) the presence or absence of fixed
maturity dates with regard to the purported |oans; (3) the likely
source of any repaynents; (4) whether the taxpayer could or would
enforce repaynent of the transfers; (5) any increase in
managenent participation as a result of the transfers; (6) the

status of the transfers in relation to debts owed to regul ar
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corporate creditors; (7) the intent of the parties; (8) “thin” or
adequate capitalization; (9) the identity of interest between
creditor and sharehol der; (10) the source of interest paynents;
(11) the ability to obtain | oans from outside | ending
institutions; (12) the use of funds by the corporation; and (13)
the failure of the corporation to repay on the due date. Am_

Ofshore, Inc. v. Comm ssioner, 97 T.C. 579, 602-606 (1991); see

al so Tex. Farm Bureau v. United States, 725 F.2d 307, 311 (5th

Cr. 1984); Calunet Indus., Inc. v. Conm ssioner, supra at 285;

Dixie Dairies Corp. v. Conm ssioner, supra at 493.

The above factors serve only as aids in evaluating whether a
taxpayer’s transfers of funds to a closely held corporation
shoul d be considered | oans or capital investnents. Fin Hay

Realty Co. v. United States, 398 F.2d 694, 697 (3d G r. 1968).

No single factor is controlling. Moreover, because of the nyriad
factual circunstances under which debt-equity questions can
arise, all of the factors are not relevant to each case. D xie

Dairies v. Comm ssioner, supra at 493. Qur analysis of the

factors is set forth bel ow

|. Applying the Factors

A. Nanes G ven To the Docunents

The issuance of a stock certificate indicates a capital
contribution; the issuance of a note is indicative of bona fide

debt. Montclair, Inc. v. Conmm ssioner, 318 F.2d 38 (5th Gr.
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1963), affg. T.C. Meno. 1962-10. Transfers of funds to a closely
hel d corporation by its sole sharehol der are however, subject to
hei ght ened scrutiny, and | abels attached to these transfers
t hrough bookkeeping entries or testinony have limted
significance unless the | abels are supported by objective

evi dence. Fin Hoy Realty Co. v. United States, supra at 697

Dixie Dairies Corp. v. Conm ssioner, supra at 495.

M. Tedford also indicated what transferred funds were to be
included in the clainmed |oans by witing “l oan” on sel ected
checks. In addition, the transfers were listed as loans to
sharehol ders in Border’s records and were included as an asset on
a personal financial statenment for petitioner and M. Tedford.

To the limted extent that this factor indicates bona fide
debt, this factor favors petitioner’s position. W, however,
find other factors overriding.

B. Presence or Absence of Fixed Maturity Date

“The presence of a fixed maturity date indicates a fixed
obligation to repay, a characteristic of a debt obligation. The
absence of the sanme on the other hand woul d indicate that
repaynent was in sonme way tied to the fortunes of the business,

indicative of an equity advance.” Estate of Mxon v. United

States, 464 F.2d 394, 404 (5th Cr. 1972); see also Am O fshore,

Inc. v. Conm ssioner, supra at 602.
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In the instant case, whether or not petitioner and M.
Tedf ord woul d be repaid was conti ngent upon the success of
Border’s business. Oher than the due date on the “Post-it” note
attached to the U S. Life letter, no fixed maturity date existed.
There was no fixed repaynent schedule, nor did petitioner show
there was any deadline for repaynent of bal ances Border owed.

This factor favors respondent’s position.

C. Source of Paynents

If it is inpossible to estinmate when a nonetary transfer
w Il be repaid because repaynent is contingent upon future

profits, a capital investnent is indicated. Affiliated Research

Inc. v. United States, 351 F.2d 646, 648 (1965). In addition,

when a debtor’s repaynment is contingent upon earnings the |ender
acts “*as a classic capital investor hoping to nake a profit, not
as a creditor expecting to be repaid regardl ess of the conpany’s

success or failure.”” Calunet Indus., Inc. v. Commi SSioner,

supra at 287-288 (quoting In re Larson, 862 F.2d 112, 117 (7th

Gir. 1988)).

Despite know ng that Border was struggling financially and
that it did not currently have sufficient cashflow to repay them
petitioner and M. Tedford chose to transfer funds to Border.
Border never nmade any paynents to petitioner and M. Tedford, nor
did petitioner and M. Tedford know whet her Border ever woul d be

able to repay them Although M. Tedford executed demand notes
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and had the transfers recorded in Border’s books, it is clear
that petitioner and M. Tedford woul d not have demanded paynent
if it would have inperiled the financial condition of Border;
t herefore, repaynent was dependent upon the fortunes of Border’s
busi ness and was indicative of a capital investnent.

This factor favors respondent’s position.

D. The R ght To Enforce Repaynent

An essential elenent in determ ning whether a taxpayer
intended to enforce repaynent of the advance is whether a good-
faith intent on the part of the recipient of the funds to nmake
repaynent and good-faith intent on the part of the taxpayer to

enforce repaynent exists. See Fisher v. Conm ssioner, 54 T.C

905, 909-910 (1970). W nust al so consi der whether, under the
facts and circunstances of this case, there was a reasonabl e
expectation of repaynent in |ight of the economc realities of

t he situation. See Provost v. Conm ssioner, T.C. Menob. 2000-177.

We are not convinced petitioner and M. Tedford had good-
faith intentions of enforcing repaynent. The testinony clearly
indicated that petitioner and M. Tedford understood Border’s
financial situation and did not intend to require repaynent of
the transfers unless and until Border made a profit. In
addition, petitioner and M. Tedford' s continued | endi ng of
additional funds refutes the existence of a valid debtor-creditor

rel ati onshi p between Border, and M. Tedford and petitioner with
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regard to the funds transferred to Border. See Dunnegan V.

Conmi ssioner, T.C. Menp. 2002-119.

Petitioner and M. Tedford never demanded nor did they ever
receive repaynment of the funds or interest thereupon that they
transferred to Border. By contrast, Border nade principal and
i nterest paynents to SunWest, an outside creditor

This factor favors the respondent’s position.

E. | ncrease in Managenent Participation

I f an individual nakes a nonetary transfer to a corporation
and as a result receives an increased right to participate in the
managenent of the corporation, such participation tends to

denonstrate that the advance was not a bona fide debt but rather

a capital investnent. Am Ofshore, Inc. v. Conm ssioner, 97
T.C. at 603.

Nei t her petitioner, nor M. Tedford received an increased
role in Border’s managenent by virtue of the nonetary transfers.
Any participation in Border’s managenent by petitioner would have
been because of her position as vice president or M. Tedford’ s
conplete control of the corporation. Therefore, this factor
favors petitioner’s position.

F. Status Equal or Inferior To OGher Creditors

Whet her a nmonetary transfer is subordinated to an outside
creditor bears on whether a taxpayer was acting as a creditor or

an i nvestor. Estate of Mxon v. United States, supra at 401. I n
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addition, “Failure to demand tinely repaynent effectively
subordi nates the interconpany debt to the rights of other

creditors who receive paynent in the interim” Am Ofshore,

Inc. v. Conm ssioner, supra at 603 (citing |l nductotherm | ndus.

Inc. v. Comm ssioner, T.C. Menp. 1984-281, affd. w thout

publ i shed opinion 770 F.2d 1071 (3d G r. 1985)).

Petitioner and M. Tedford obtained no security interest in
Border’s assets, whereas SunWst demanded such security. Border
paid all of its other creditors while never making any paynents
of principal or interest to petitioner and M. Tedford. \When
Bor der ceased operation the proceeds fromits |iquidation auction
went first to paying off the loan it had with SunWest; none of
the proceeds were used to repay petitioner.

This factor favors respondent’s position.

G Intent of the Parties

“IT]he inquiry of a court in resolving the debt-equity issue
is primarily directed at ascertaining the intent of the parties”.

AR lantz Co. v. United States, 424 F. 2d 1330, 1333 (9th G

1970) (citing Taft v. Conm ssioner, 314 F.2d 620 (9th Cr. 1963),

affg. in part and revg. in part on another ground T.C. Meno.
1961- 230).

M. Tedford had invested great anounts of tine, work, and
nmoney i nto maki ng Border successful. Border was M. Tedford's

livelihood, and he wanted to keep Border running. Petitioner and
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M. Tedford knew the extent of Border’s financial problens and
knew that transferring funds to Border was risky. Know ng al
this, petitioner and M. Tedford still chose to nake the
transfers. Although the transfers were treated as debt in
Border’s records, on the basis of the other factors, we do not
believe petitioner and M. Tedford intended, or could have
reasonably intended, the transfers to be bona fide debt.

This factor favors respondent’s position.

H. “Thin” or Adequate Capitalization

A nmonetary transfer to a corporation appears to be a capital
contribution if the corporation is thinly capitalized. Am

Ofshore, Inc. v. Conmmi ssioner, supra at 604.

At trial M. Edge testified as to valuation of Border’s
assets. M. Edge is not a certified appraiser, nor was he
designated as an expert w tness on construction equi pnent or
auctions; therefore, we disregard his testinony as to the
val uation of Border’s assets.

There is evidence in the record fromwhich an inference can
be drawn that Border’s capitalization was inadequate, such as
petitioner and M. Tedford s continuous transfers of cash and
Border’s inability to get | oans from outside creditors.

Therefore, this factor favors respondent’s position.
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The lIdentity of Interest Between Creditor and
Shar ehol der

This factor generally conpares the equity ownership of
stockhol ders wth their position as creditors in order to
determ ne whether there is an identity of interest between the

two positions. See Am O fshore, Inc. v. Comm ssioner, supra at

604- 605.

M. Tedford was the sol e sharehol der of Border; therefore,
this factor does not exist in this case. Consequently, we do not
rely upon or apply this factor in maki ng our anal ysis.

J. Source of Interest Paynents

This factor is essentially the sanme as the third factor, the

source of the paynents. Hardman v. United States, 827 F.2d 1409,

1414 (9th GCr. 1987). It focuses, however, on how the parties
treated interest. As we have stated, “a true |l ender is concerned

with interest.” Estate of Mxon v. United States, supra at 4009.

When sharehol ders transfer suns to a corporation and do not
insist that the corporation nake interest paynents, it indicates
that the sharehol ders expect to be paid out of future earnings or
t hrough the increased market value of their equity interest.

Am O fshore, Inc. v. Conm ssioner, 97 T.C. at 605 (citing Curry

v. United States, 396 F.2d 630, 634 (5th Cr. 1968)).

Border did not, and probably financially could not, make any

interest paynents to petitioner and M. Tedford during 1994 or
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1995. Nor is there evidence that petitioner and M. Tedford ever
demanded paynent of interest.
This factor favors respondent’s position.

K. Ability of Border To Cbhtain Loans from Qutside Lending
| nstitutes

“[T] he touchstone of economc reality is whether an outside
| ender woul d have nmade the paynents in the sanme formand on the

sane terns.” Segel v. Conm ssioner, 89 T.C. 816, 828 (1987)

(citing Scriptomatic Inc. v. United States, 555 F.2d 364, 367 (3d

Cir. 1977)); see also Calunet Indus., Inc. v. Conm ssioner, 95
T.C. at 287.

Al t hough, “the nere fact that a | oan could not be obtai ned
froman unrel ated source does not preclude the existence of a

bona fide loan,” Jack Daniel Distillery v. United States, 180 C

. 308, 332, 379 F.2d 569, 584 (1967), evidence that Border was
unabl e to obtain | oans fromoutside |lenders is an indication that
petitioner and M. Tedford' s transfers were capital investnents.
Petitioner and M. Tedford' s financial support of Border through
the nonetary transfers had no security or fixed paynent terns and
was far nore specul ative than any transfers an outside party

woul d presumably nake. See Fin Hay Realty Co. v. United States,

398 F.2d at 697; Dixie Dairies Corp. v. Conm ssioner, 74 T.C

476, 497 (1980).

This factor favors respondent’s position.
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L. Use of the Funds by the Corporation

CGenerally, the fact that an advance is used to satisfy the
dai |y operating needs of a corporation indicates a bona fide
i ndebt edness, whereas a nonetary transfer resenbles equity if it

is used to acquire capital assets. Estate of Mxon v. United

States, 464 F.2d at 410.

M. Tedford and petitioner made the transfers to keep Border
fromdefaulting on its bank | oans and other obligations, to pay
Border’s operating expenses, and to all ow Border to buy supplies
and equi pment. As the transferred funds were used both to
satisfy the daily operating needs of Border and to acquire
capital assets, we conclude this factor is neutral.

Consequently, we do not rely upon or apply this factor in making
our anal ysi s.

M Fai lure To Repay on the Due Date

In the instant case there were no fixed dates of repaynent.
Petitioner and M. Tedford never demanded repaynent, nor did
Border ever nmake any attenpt to repay them

This factor favors respondent’s position.

1. Concl usion

Upon consi deration of the above factors, we hold that the
nmonetary transfers to Border from M. Tedford and petitioner did

not constitute bona fide | oans, and, therefore, the transfers
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shoul d be treated as capital contributions. Petitioner may not
t ake a deduction for bad debt under section 166.

I n reaching our holding herein, we have considered al
argunents nade, and, to the extent not nentioned above, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will

be

entered for respondent.




