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GUSTAFSON, Judge: This case was heard pursuant to the
provi sions of section 7463! in effect when the petition was

filed. Pursuant to section 7463(b), the decision to be entered

1Unl ess otherwi se indicated, all citations to sections refer
to the Internal Revenue Code of 1986 (26 U. S.C.) in effect for
the tax year at issue, and all citations to Rules refer to the
Tax Court Rules of Practice and Procedure.
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is not reviewable by any other court, and this opinion shall not
be treated as precedent for any other case.

The Internal Revenue Service (IRS) determ ned a $2, 735
deficiency in petitioner Teresa Johnson’s 2005 Federal incone
tax. The issues for decision are: (i) Wether Ms. Johnson is
entitled to the dependency exenption deduction for her niece
under sections 151(c) and 152(c); (ii) whether Ms. Johnson is
entitled to the child tax credit for her niece under section
24(a); and (iii) whether Ms. Johnson is entitled to an earned
incone tax credit under section 32(a)(1). This Court has no
doubt that Ms. Johnson did, as she testified at trial, “take care
of * * * [her niece] like she was * * * [her] daughter”

However, based on the facts proved at trial, M. Johnson is not
entitled to these tax benefits.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts filed Decenber 8, 2008, and the attached
exhibits are incorporated herein by this reference. At the tine
that she filed her petition, Teresa Johnson resided in South
Car ol i na.

Ter esa Johnson’s Rel ationship and Living Arrangenents Wth Her
Ni ece

During 2005 Teresa Johnson was single and lived in
Hol | ywood, South Carolina, at the sanme address with (i) her

not her, (ii) her two sisters, Nola L. Johnson and D onna Johnson,
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and (iii) her 3-year-old niece, SS,2 who is the daughter of
Di onna Johnson and Antonio Smalls.

Sources of Incone in the Househol d

Duri ng 2005 Teresa Johnson, her sister Nola L. Johnson, and
her nother all had sources of incone. Teresa Johnson was a
full -time enpl oyee at Sebring Island Security and al so received
income fromher service in the U S Arny National Guard. In
total, Teresa Johnson’s adjusted gross incone was $23,176 in
2005. Nola L. Johnson was al so enployed full tinme and her
adj usted gross incone was $29,798 in 2005. During 2005 Teresa
Johnson’ s not her received Social Security benefits. However,
Teresa Johnson’s other sister and SS's not her, Di onna Johnson,
was unenpl oyed and had no i ncone during 2005.

SS' s Sources of Support

As expl ained below in nore detail, support for SS canme from

a nunber of sources,?® including (i) Teresa Johnson’s great-uncle,

2lt is the policy of this Court not to identify mnors. W
refer to Teresa Johnson’s niece by using her initials. Rule
27(a) (3).

3S8S's nother Dionna Johnson testified that Teresa Johnson
supported her and SS during 2005 and that her nother’s Soci al
Security benefits did not cover any of the costs for SS.
However, this testinony is contradicted by Teresa Johnson’s
testinmony that her nother’s Social Security benefits covered
approxi mately 80 percent of their household s utility costs,
which are, in part, a cost of supporting SS. Furthernore, D onna
Johnson did not provide specific information as to the type or
nmonet ary anount of support Teresa Johnson provided for her or SS.
In addition, Teresa Johnson testified that she is not in

(continued. . .)
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who provided their housing; (ii) Teresa Johnson’s nother, who
covered approximately 80 percent of utility costs; (iii) Teresa
Johnson, who covered approximately 20 percent of utility costs
(and possibly a portion of nedical and clothing costs); (iv) the
State of South Carolina, which provided food stanps to cover food
costs; (v) Medicaid, which covered sone or all nedical costs; and
(vi) SS' s nother, who provided daily childcare for SS. Fromthe
record it is unclear whether the above sources al so paid other
expenses incurred in supporting SS or whether other persons (such
as SS's father) provided SS with any support.

The house where Teresa Johnson resided in 2005 was owned by
her great-uncle, and neither she, nor the other occupants, paid
any rent or nortgage paynents. During 2005 the only utility
costs which were shown as having been paid for the house were gas
and electricity, which were paid first by Teresa Johnson’s
not her’ s Social Security benefits; the remainder of those utility
costs, approximately 20 percent, were paid by Teresa Johnson.
Nei t her Teresa Johnson nor the other occupants had a water bil

because they lived in the country and their water was free.

3(...continued)
possession of any recei pts or any other docunentation
substantiating her support costs for SS during 2005, nor did she
of fer any such receipts or docunentation into evidence. However,
as is explained in the discussion infra Section I., this lack of
substanti ati on does not affect the outcone of this case.
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During 2005 the State of South Carolina provided food stanps
to cover the cost of food for SS and Teresa Johnson’s not her.
Fromthe record it is unclear whether M. Smalls, the father of
SS, provided any support for SS during 2005. There were no
daycare costs for SS during 2005, because SS s not her Di onna
Johnson provided daily childcare for SS.

During 2005 SS was fully covered by Medicaid and she had no
extraordi nary nedical costs or hospital bills. The record does
not show whet her there were any nedical costs for SS that were
not paid by Medicaid during 2005, and if so, who paid them It
is al so unclear how nuch, if any, of SS s clothing was provided
by Teresa Johnson.*

Noti ce of Deficiency

Teresa Johnson tinely filed her 2005 Form 1040, U.S.
| ndi vi dual I ncone Tax Return, with the I RS on February 10, 2006.
On that return she clained a dependency exenption deduction for
SS, the child tax credit for SS, and the earned incone tax
credit. Nola L. Johnson also clained SS as a dependent on her
2005 Form 1040.

On January 26, 2007, the IRS nail ed Teresa Johnson a

statutory notice of deficiency for tax year 2005 that disallowed

‘At trial Teresa Johnson first said that she provided
80 percent of SS' s clothing, but later corrected her claimto
100 percent.
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t he dependency exenption deduction for SS, the child tax credit
for SS, and the earned incone tax credit.

Di scussi on

Ter esa Johnson has neither clainmed nor showmn that she
satisfied the requirenents of section 7491(a) to shift the burden
of proof to respondent with regard to any factual issue. She
therefore bears the burden of proof. See Rule 142(a)(1).

| . Applicable Law

The definition of a “dependent” and the support test changed
from 2004 to 2005 because sections 151 and 152 were anended. The
Wrking Fam lies Tax Relief Act of 2004, Pub. L. 108-311
secs. 201, 206, 118 Stat. 1169, 1176, anended sections 151 and
152, effective for tax years beginning after Decenber 31, 2004.
Wil e both parties appear to be aware of the new support test and
the so-called tie-breaker rule effective for tax years begi nning
after Decenber 31, 2004, they also discussed at trial and in
their briefs the old support test, which is irrelevant for tax
years beginning after 2004. 1In his post-trial brief, respondent
cites section 1.152-1(a)(1), Income Tax Regs., for the
proposition that “[i]n order to claimthe [dependency] exenption
[ deduction], the taxpayer nust provide over half of the
dependent’s support”; however, that regulation has not yet been
anended to reflect the new support test enacted in 2004 and is

invalid to the extent that it conflicts with the amended versi on



- 7 -

of sections 151 and 152. This case involves the tax year 2005,
in which the new support test and tie-breaker rule applies.

However, we note that even if the old support test applied,
Teresa Johnson did not show that she provided over half of SS s
support so as to satisfy that test. It seens clear that Teresa
Johnson provided nore of SS s support than her sister Nola L
Johnson did. However, SS received public aid and support from
several other famly nenbers in 2005, and Teresa Johnson has not
met her burden of proving that she provided over half of SS's
support. Teresa Johnson has proved only that she paid 20 percent
of the household utility bills, an unknown anount of SS s nedi cal
costs that were not covered by Medicaid, if any, and possibly
sone cl ot hi ng.

1. Dependency Exenpti on Deducti on

Section 151(c) allows taxpayers an annual exenption
deduction for each “dependent”, which is defined in section
152(a) to include a “qualifying child”. Beginning with the tax
year 2005, a qualifying child, like SS, must neet four tests set
forth in section 152: the relationship, residence, age, and
support tests. The clainmed dependent nust (i) be a child of the
t axpayer, descendant of a child of the taxpayer, a brother,
sister, stepbrother, or stepsister of the taxpayer, or a
descendant of any such relative; (ii) have the sane princi pal

pl ace of abode as the taxpayer for nore than one-half of the tax
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year; (iii) be under the age of 19, or a student under the age of
24; and (iv) not provide over one-half of his or her own support.
In his pretrial nmenorandum respondent concedes that SS neets
the first three tests.® Furthernore, the record shows that 3-
year-old SS does not provide nore than half of her own support
and thus neets the support test.® Therefore, SSis a qualifying
child of Teresa Johnson under section 152. However, under the
four tests set forth in section 152, SS also appears to be a
qualifying child of several other persons, i.e., SS s nother
D onna Johnson, Teresa Johnson’s other sister Nola L. Johnson,
and Teresa Johnson’s not her.
The I nternal Revenue Code does not allow every taxpayer for
whoma child is a qualifying child to claimthe child as a

dependent. Instead, SS can be treated as a qualifying child with

°SS is a descendant of Teresa Johnson's sister, and this
satisfies the relationship test. During 2005 SS lived with
Teresa Johnson for the entire year, and this satisfies the
residence test. In 2005 SS was 3 years old, and this satisfies
the age test.

8A t axpayer nust establish the total cost of npnetary
“support” expended on behalf of a clainmed dependent from al
sources for the relevant year. Sec. 1.152-1(a)(2)(i), Income Tax
Regs. The term “support” includes itens such as “food, shelter,
cl ot hing, nedical and dental care, education, and the like.” Ild.
To determ ne whether a clai med dependent provided nore than half
of the support for hinself or herself, the anmount of support
provi ded by the clai med dependent is conpared to his or her total
anmount of support. Sec. 1.152-1(a)(2)(ii), Income Tax Regs. No
party alleges, nor does the record show, that SS had i ndependent
means of supporting herself. Therefore, we find that SS did not
provi de over half of the total ampbunt of support that she
received and that SS therefore satisfies the support test.
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respect to only one taxpayer for 2005. And since both Teresa
Johnson and her sister Nola L. Johnson clainmed SS as a dependent
on their 2005 Forns 1040, we nust apply the tie-breaker rule set
forth in section 152(c)(4)(A)(ii) to determ ne whether SSis
treated as the qualifying child of Teresa Johnson or Nola L
Johnson for tax year 2005. Under that rule, if neither taxpayer
claimng SSis a parent, then SSis treated as the qualifying
child of the taxpayer with the hi ghest adjusted gross incone for
the tax year in question.

Nei t her Teresa Johnson nor Nola L. Johnson is a parent of
SS. Therefore, whoever had the higher adusted gross incone in
2005 woul d be entitled to treat SS as her dependent. In 2005
Teresa Johnson had adj usted gross inconme of $23,176 and Nola L.
Johnson had adjusted gross inconme of $29,798. Thus, Nola L.
Johnson had the higher adjusted gross inconme, and only she--not
Teresa Johnson--is entitled to a dependency exenption deduction
for SS for 2005.

In so holding, we do not nean to inply that Nola L. Johnson
provi ded nost of the support for SS, nor that she provided nore
than Teresa Johnson provided. On the contrary, we find that
Teresa Johnson provided nore of SS's support than her sister Nola
L. Johnson did. However, when sections 151 and 152 were anended
for tax year 2005 to change the focus of the support test from

t he amount of support provided by the taxpayer to the anmount of
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support provided by the clai ned dependent, Congress nade the
support test easier to neet and effectively gave famlies the

di scretion to decide which cohabitating relative could claima
dependent. However, Congress still limted the nunber of

t axpayers who coul d claimthe dependent, and did so with a
revised tie-breaker rule. In the event that a famly cannot
agree on who should claima dependent and nmultiple taxpayers
attenpt to claimthe dependent on their tax returns, the tie-
breaker rule will deny the clains of all but one taxpayer. This
rule is objective and has no exceptions for equity; it merely
operates to resolve the quesion in an objective and non-intrusive
way. Despite the fact that Teresa Johnson took care of SS as if
she were her own daughter and provi ded nore support than her
sister Nola L. Johnson, there is no basis under section 152 or
otherwi se for a court to override Congress’s tie-breaker rule.

I11. Child Tax Credit

A taxpayer may claima child tax credit for “each qualifying
child”. Sec. 24(a). A qualifying child for purposes of section
24 is a “qualifying child” as defined in section 152(c) who has
not attained the age of 17. Sec. 24(c)(1). W concluded above
that under the tie-breaker rule SSis not to be treated as the
qualifying child of Teresa Johnson for 2005 for purposes of
section 152(c). Accordingly, SS cannot be treated as a

qualifying child of Teresa Johnson for purposes of section 24(a).
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Teresa Johnson is therefore not entitled to a child tax credit
for SS for 2005.

| V. Earned | nconme Tax Credit

Section 32(a)(1) allows an eligible individual an earned
income tax credit against that individual’s inconme tax
l[iability.” As pertinent here, the term“eligible individual” is
defined to nean “any individual who has a qualifying child for
the taxable year”.® Sec. 32(c)(1)(A)(i).

Under section 32(c)(3)(A), a qualifying child is defined the
same as a qualifying child under section 152(c) without regard to

t he support test under section 152(c)(1)(D) or section 152(e).

"The ampunt of the credit is determ ned according to
percent ages that vary dependi ng on whet her the taxpayer has one
qualifying child, two or nore qualifying children, or no
qualifying children. Sec. 32(b). The credit is also subject to
a limtation based on adjusted gross incone. Sec. 32(a)(2); see
infra note 8.

8Section 32(c)(1)(A)(ii) defines an “eligible individual” as
any ot her individual who does not have a qualifying child if (i)
that individual resided in the United States for nore than
one-half of the year; (ii) that individual (and, if married, that
i ndi vidual s spouse) was over age 25, but under age 65, before
the end of the year; and (iii) that individual was not a
dependent of another taxpayer for the year. However, section
32(c)(1)(A)(ii) is of no help to Teresa Johnson, because even if
we assume arguendo that she were an eligible individual wth no
qualifying children for 2005, she nonethel ess woul d not be
entitled to the earned incone tax credit for 2005. That is
because Teresa Johnson reported adjusted gross incone of $23,176
in 2005. Section 32(a)(2) conpletely phases out the earned
income tax credit for an eligible individual with no qualifying
chil dren where the taxpayer has adjusted gross incone in excess
of $11,750 for tax year 2005. See Rev. Proc. 2004-71, sec.
3.06(1), 2004-2 C. B. 970, 973.
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We concl uded above that under the tie-breaker rule SSis not to
be treated as the qualifying child of Teresa Johnson for purposes
of section 152(c). Accordingly, SS cannot be treated as a
qualifying child of Teresa Johnson for purposes of section
32(a)(1). Teresa Johnson is therefore not entitled to claiman
earned incone tax credit for 2005.

To reflect the foregoing,

Deci sion will be entered for

respondent.



