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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
SW FT, Judge: Respondent determ ned a $73,524 deficiency in
petitioner’s 1999 Federal inconme tax, a section 6662(a) accuracy-
rel ated penalty of $14,705, and a section 6654 addition to tax of
$44.
Unl ess otherwi se indicated, all section references are to

the Internal Revenue Code in effect for the year in issue.
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The primary issue for decision is whether $240, 000
petitioner received fromher husband in 1999 is to be treated as

t axabl e al i nony.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioner resided in
Pal ndal e, California.

On February 25, 1998, after 21 years of marriage and after
having three children together, petitioner and her husband
separated. On April 22, 1998, petitioner filed for divorce in
Los Angel es Superior Court.

On July 7, 1998, in the above divorce proceeding, the Los
Angel es Superior Court ordered petitioner’s husband to pay to
petitioner $20,000 per nonth continuously “until further order
of court, death of either party, [or] remarriage of * * *

[ petitioner], whichever first occurs”. The July 7, 1998, court
order also provided that “It will be determ ned at a future date
by settlenent, or court order, if the [$20,000 nonthly] sum
constitutes child or spousal support or some conbination

t hereof " .

In 1999, pursuant to the above court order, petitioner
recei ved from her husband a total of $240, 000.

On January 12, 2000, the Los Angel es Superior Court anended

the July 7, 1998, order by entering a mnute order stating that
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petitioner’s husband had to pay to petitioner “the sum of $7,507
and for spousal support the sum of $26,850, retroactive to My 1,
1998” .1

On her 1999 individual Federal inconme tax return, petitioner
reported none of the $240,000 she received fromher husband in
1999.

On her 2000 individual Federal inconme tax return, petitioner
reported as alinony income $531, 713 that she received from her
husband. The $531, 713 incl uded the $240, 000 petitioner received
in 1999, plus $291, 713 petitioner apparently received from her
husband in 2000. 2

On Decenber 20, 2006, the divorce of petitioner and her

husband becane final .

OPI NI ON
The amount of any item of gross income, including alinony,
must be included in a cash basis taxpayer’s gross incone for the
taxabl e year in which the taxpayer receives it. Sec. 451(a).
Ceneral ly, cash paynents a taxpayer received froma spouse

or former spouse under a divorce or separation agreenent are to

1 It is unclear fromthe record whether the anpunts
specified in the Jan. 12, 2000, m nute order were to be paid one
time or nonthly and whet her petitioner actually received them

2 The record and petitioner’s counsel provide no credible
explanation as to why petitioner reported the $240, 000 petitioner
received fromher husband in 1999 on her i ndividual Federal
i ncone tax return for 2000.
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be treated as taxable alinony unless the paynments are desi gnated
as nontaxabl e child support or unless the paynents are to
continue after the death of the taxpayer. Sec. 71(a), (b)(1)(D)
(c)(1).
In determ ni ng whether a paynent obligation is to end upon

the death of a taxpayer, we first exam ne the applicable divorce
order, which, if unanbiguous, is dispositive of the issue.

kerson v. Conm ssioner, 123 T.C. 258, 264 (2004) (citing Hoover

v. Conmm ssioner, 102 F.3d 842 (6th Cr. 1996), affg. T.C Meno.

1995-183).

Petitioner testified that if she died, her husband woul d be
obliged, after her death, to continue making to their children
t he $20, 000 nonthly paynents due under the July 7, 1998, court
order, and therefore petitioner argues that the $240, 000 she
received in 1999 from her husband shoul d not be treated as
taxabl e alinony incone. Alternatively, petitioner argues that
the January 12, 2000, m nute order of the superior court sonmehow
retroactively established that a portion of the $240, 000 she
received in 1999 represented child support and should not be
i ncluded in her 1999 incone.

Respondent argues that because the July 7, 1998, court order
unambi guously stated that petitioner’s husband’s nonthly $20, 000
paynment obligation would end upon petitioner’s death, the

$240, 000 petitioner received in 1999 from her husband is to be
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treated as alinmony and is to be included in petitioner’s 1999
i ncone.

W agree with respondent. The $240, 000 petitioner received
in 1999 from her husband under the July 7, 1998, court order
constituted alinmony and is includable in petitioner’s 1999
t axabl e i ncone.

The January 12, 2000, m nute order of the superior court
does not retroactively change the character of the $240, 000

petitioner received in 1999. See G ahamv. Conm ssioner, 79 T.C.

415, 420 (1982); Gordon v. Conm ssioner, 70 T.C. 525, 530 (1978);

Ali v. Comm ssioner, T.C. Menp. 2004-284.

Al ternatively, petitioner argues that because the $240, 000
she received from her husband in 1999 al so was reported on her
2000 Federal tax return, she should not be taxed on the $240, 000
again in 1999. To the contrary, as a cash basis taxpayer,
petitioner for 1999 nust report and pay taxes on the alinony she
received in 1999. See sec. 451(a). Petitioner should have filed
an anended 2000 Federal income tax return to correct the
overreporting for 2000 of alinony she received in 2000.

For the reasons stated, the $240,000 petitioner received
fromher husband in 1999 is to be treated as alinony and is
i ncludable in petitioner’s 1999 incone.

Because respondent has sustained his burden of production as

to the section 6662(a) accuracy-related penalty and the section
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6654 addition to tax, and because petitioner has offered no
separate argunents with regard thereto, we sustain respondent’s

inposition of this penalty and addition to tax. See Weeler v.

Comm ssi oner, 127 T.C. 200 (2006).

To reflect the foregoing,

Deci sion will be entered

for respondent.




