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MORRI SON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other

case. All section references are to the Internal Revenue Code.
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M. Delmar P. Thonpson’s petition challenges a determ nation

of the Internal Revenue Service (IRS) Appeals Ofice to sustain a

proposed | evy. He contends that the Appeals officer failed to

t el ephone himfor a schedul ed tel ephone conference that was to

constitute part of the adm nistrative hearing. W find that the

Appeals Ofice did not abuse its discretion in sustaining the

| evy.

Backgr ound

Thonpson was a resident of Kansas when he filed his
petition. Thonpson is a trucker. Wen he is driving, he is
prohi bited fromusing his cell phone, which is the only tel ephone
he uses. In April or May 2008, Thonpson filed a Form 1040, U.S.

I ndi vi dual I ncone Tax Return, for the 2003 taxable year. He
reported a tax liability of $11,618 but did not pay the
liability.

On Cct ober 23, 2008, the IRS sent Thonpson a notice that it
intended to levy to collect his unpaid 2003 tax liability.
Thonpson requested an adm nistrative hearing on Form 12153,
Request for a Collection Due Process or Equival ent Hearing, dated
Cct ober 29, 2008. On the Form 12153, Thonpson indicated he
wanted the IRS to consider an install nment agreenment as an

alternative to coll ection. He al so i ndicated that he wanted the
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IRS to withdraw the filing of alien.! He listed his cell phone
nunber as his tel ephone nunber.

On March 16, 2009, the IRS sent Thonpson a letter stating
that its Appeals Ofice had received his request for a hearing.
On May 6, 2009, Settlenent O ficer Scott Penny wote a letter to
Thonpson on behalf of the Appeals Ofice stating that he had
schedul ed a tel ephone call with Thonpson for 10:30 a.m, My 27,
2009. The letter said: “This call will be your primary
opportunity to discuss with ne the reasons you disagree with the
collection action and/or to discuss alternatives to the
collection action.” The letter said that Penny would place the
t el ephone call by calling Thonpson’s cell phone nunber at the
appointed tine. The letter asked Thonpson to notify Penny if the
time was not convenient or if he preferred to have a face-to-face
conference or a correspondence conference. The letter said that
in order for Penny to consider an install nment agreenent, Thonpson
was required to supply, within 14 days:

e A conpleted collection information statenent;

* signed tax returns for 2004, 2005, 2006, 2007, and 2008

(the letter said that Thonpson had not yet filed the

returns);

 proof that Thonpson had nmade estimated tax paynents for
2008 and 2009; and

» Thonpson’s proposal to resolve his outstanding liability.

Thi s request was nade by checking a box on Form 12153. It
appears to have been a m st ake.
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Thonmpson was at honme on May 27, 2009. According to Penny’s
notes, Penny called Thonpson’s cell phone nunber at 10:30 a.m on
May 27, 2009, but was unable to reach him Penny’ s notes
indicate that he heard a recorded nessage telling himthat he had
reached the nunber for “Me”. Unbeknownst to Penny, “Me” was a
ni cknanme for Thonpson. Consequently, Penny did not |eave a
message. Thonpson would later testify that he never received a
call from Penny that day. Thonpson's tel ephone bill indicates
that he received a tel ephone call from soneone other than Penny
at 10:30 a.m This other incom ng call may explain why Thonpson
m ssed Penny’s call and why Thonpson’s tel ephone records do not
reflect a telephone call fromPenny at that tinme. W believe
that Penny did call Thonpson at 10:30 a.m but did not reach him
On May 27, 2009, Penny sent a letter to Thonpson stating
that Penny had tried to call himat the scheduled tine but had
failed to reach him |In the |etter Penny advi sed Thonpson t hat
he never received the informati on he had requested in his May 6,
2009 letter. The May 27, 2009 letter warned Thonpson that the
Appeal s Ofice would nake a determi nation and that if Thonpson
wanted to provide any information for the Appeals Ofice to
consider, he should do so in 14 days; i.e., by June 10, 2009.
Thonpson testified that on May 28, 2009, the day after the
t el ephone conference was schedul ed to take place, he called

Penny. He testified that Penny’s voice mail nessage said that
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Penny was out of the office. But Thonpson’s tel ephone records do
not indicate that he called Penny on May 28, 2009. Thus, we do
not believe that Thonpson called Penny on that day.

Thonpson’ s tel ephone records indicate that he call ed Penny
on June 1, 2009, and that the conversation |asted two m nutes.

Bet ween May 5 and June 4, 2009, no other tel ephone calls between
Thonpson and Penny appear on Thonpson’s tel ephone records.

As his notes indicate, Penny received a voi cenail nessage
from Thonpson on June 9, 2009, conpl aining that Penny had never
contacted Thonpson. Penny called Thonpson back but again reached
the voicemail of “Mde”. Penny did not |eave a nessage.

As Penny’s notes indicate, he received another voi cenai
message from Thonpson on June 11, 2009. He responded by | eaving
a voi cemai |l asking Thonmpson to contact himat 8:30 a.m on June
12, 2009. Penny did not receive a call from Thonpson at 8: 30
a.m on June 12, 20009.

Thonpson testified that at sone point he spoke to Penny over
t he tel ephone and that Penny told himhe could no | onger discuss
the case. Thonpson did not renmenber when this conversation took
pl ace.

On June 24, 2009, the Appeals Ofice issued a determ nation
concerning the levy hearing. The determ nation stated that an
i nstal |l ment agreenent was not considered because Thonpson had not

filed income tax returns for the tax years 2004 through 2008.
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Thonpson filed a petition with the Court to challenge the
determ nation. H's petition said:

Did not receive call for the over the phone appeal s
hearing on date and tinme which was set. | was hone all
day and did not receive a call. | called M. Scott
Penny the next day and received a nessage he was out of
office for a few days, so | left hima nessage.

Several days later he returned nmy call stating he had
call ed and he could not discuss the issue with ne any

| onger.

Di scussi on

The determ nation of the IRS Appeals Ofice is reviewed by
this Court for abuse of discretion where, as here, the anpunt of

the underlying liability is not at issue. Hoyle v. Conm Ssioner,

131 T.C. 197, 200 (2008). The issue in this case is whether the
Appeals Ofice held a hearing with Thonpson. Section 6330(a) (1)
provi des that a person who receives a notice of an inpending |IRS
levy is entitled to request a “hearing”. Section 6330(b) (1)
provides that if a hearing is requested, “such hearing shall be
hel d by the Internal Revenue Service Ofice of Appeals.”
Thonpson has testified essentially that the Appeals Ofice failed
to call himat the time scheduled for a prearranged tel ephone
conference that was to constitute part of the hearing and that
thereafter the Appeals Ofice refused to speak to him W
believe it is nore likely than not that Penny did call Thonpson
on the time and day arranged for the tel ephone call. Despite
sone efforts by both nmen to reach each ot her over the next few

days, they failed to have a tel ephone conversation. Under the
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circunstances, this was Thonpson’s fault. He was unavail abl e at
the appointed tinme on May 27, 2009, and he did not inmediately
call Penny when that tinme passed. Thonpson did not call Penny

t he next day, despite Thonpson’'s testinony that he did so. Nor
did Thonpson call Penny on June 12, 2009, as instructed by
Penny’ s voicemail nessage left on June 11, 2009. A difficult man
to reach by tel ephone, Thonpson did not attenpt to communi cate
with Penny in witing. As to Thonpson's testinony that Penny
refused to speak with Thonpson about his case, we believe that
any such refusal took place only after Thonpson had a reasonabl e
opportunity to have an earlier tel ephone conversation wth Penny.
Under the circunstances, the Appeals Ofice afforded Thonpson the

hearing required by the statute. See D nino v. Conm ssioner,

T.C. Menpo. 2009-284, slip op. at 17.2

To reflect the foregoing,

Deci sion will be entered

for respondent.

2Thonpson does not conpl ain about the Appeals Ofice’'s
refusal to consider an installnment agreenent. Because Thonpson
never filed his tax returns as the Appeals Ofice requested, the
refusal of the Appeals Ofice to consider an install nent
agreenent was not an abuse of discretion. See Taylor v.
Commi ssioner, T.C Menp. 2010-213.




