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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned the foll ow ng

deficiencies and additions to tax in petitioner’s Federal inconme

t axes:?!

1 Unless otherwise indicated, all section references are to

the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure. Al

(continued. . .)



Sec. 6651(a)(1) Sec. 6654(a)
Year Defi ci ency Additions to tax Additions to tax
1998 $14, 664 $791 - -
1999 49, 065 7,471 $1, 343
2000 31, 403 5,785 1, 187

After concessions,? the issues for decision are: (1)
Whet her petitioner is liable for a 10-percent additional tax
under section 72(t)(1) on distributions nade from her i ndividual
retirement accounts (IRAs) in 1999 and 2000; (2) whether
petitioner is liable for additions to tax under section
6651(a)(1) for failure to tinely file her Federal incone tax
returns for 1998, 1999, and 2000 (years in issue); and (3)
whet her petitioner is liable for additions to tax under section
6654(a) for failure to pay estimated inconme tax for 1999 and
2000.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine she filed the
petition, petitioner resided in MIpitas, California.

Petitioner was born in 1958. At sone point during 1992 or

Y(...continued)
anounts are rounded to the nearest doll ar.

2 In the stipulation of facts, the parties agreed to the
anount of incone received by petitioner and the deductions
petitioner is entitled to for 1998, 1999, and 2000.
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1993, petitioner began suffering frombilateral tendinitis and
carpal tunnel syndrone. Her carpal tunnel synptons were m ninal,
and surgery was not recomended for either condition. Petitioner
al so suffered from peri ods of depression.

During the years in issue, petitioner was enpl oyed by
Cypress Sem conduct or Corporation (Cypress) to |lay out conputer
chips. Petitioner also operated her own startup network
mar ket i ng busi ness.

At sonme point during 2000, Cypress transferred petitioner to
anot her job because her bilateral tendinitis and carpal tunnel
syndrone were aggravated by her chip-laying duties. Petitioner
was unable to perform her new duties and was transferred back to
her former job. During 2000 or 2001, petitioner’s nedical
conditions limted her to working only 4 hours a day.

Petitioner owned several |RAs but becane unhappy with the
rate of return frominvestnents held in those accounts. |In 1999
and 2000, petitioner received distributions fromher |RAs
totaling $57,138 and reinvested the funds in non-I1RA
i nvestnents. 3

Petitioner did not file Federal inconme tax returns for the

8 During 1999, petitioner received a distribution of $4,992
fromher AlmFam |y of Funds, A m Bal anced Fund B I RA. During
2000, she received the following distributions: (1) $14,518 from
the Aim Constellation Fund A, (2) $14,871 fromthe A m Val ue Fund
B, (3) $6,348 fromthe A m Bal anced Fund B; and (4) $16, 409 from
the Aim Wi ngarten Fund A
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years in issue. |Instead, petitioner testified that she filed
“tax statenments”, but she could not recall when she filed the
statenments or the nature of those statenents. |In addition,
petitioner made no estimated tax paynents during 1999 or 2000.

On April 8, 2002, respondent prepared substitutes for
returns for petitioner for the years in issue. On April 9, 2003,
respondent sent petitioner notices of deficiency for the years in
i ssue. Respondent determ ned that petitioner was |liable for
addi tional taxes of $499 and $5, 215 for early distributions from
her I RAs for 1999 and 2000, respectively. Respondent al so
determ ned that petitioner was liable for additions to tax under
sections 6651(a)(1) and 6654(a), as set out above.

In response to the notices of deficiency, petitioner filed a
petition with this Court on July 7, 2003.

OPI NI ON

A. Petitioner Is Liable for a 10-Percent Additional Tax Under

Section 72(t) (1)

Respondent determ ned that, under section 72(t)(1),
petitioner is liable for a 10-percent additional tax on early
distributions fromher IRAs in 1999 and 2000. Petitioner bears
t he burden of proving that respondent erred in making this
determ nation. Rule 142(a).

Section 72(t)(1) inposes a 10-percent additional tax on

early distributions fromqualified retirenent plans. Qualified
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retirement plans are defined to include IRAs as defined in
section 408(a) and (b). Secs. 72(t)(1), 4974(c). There is no
di spute as to whether petitioner’s IRAs are “qualified retirenent
pl ans” for purposes of section 72(t).

The 10-percent additional tax does not apply to certain
distributions fromqualified retirenment plans, including
distributions nmade after an enpl oyee attai ns age 59% and
distributions attributable to the enployee’'s disability. Sec.
72(t)(2) (A (1), (iii); see sec. 72(t)(2). For purposes of
section 72, an enployee is disabled if she is “unable to engage
in any substantial gainful activity by reason of any nedically
det erm nabl e physical condition or nental inpairnment which can be
expected to result in death or to be of |ong-continued and
indefinite duration.” Sec. 72(m (7).

Petitioner was born in 1958. The distributions from her
| RAs were made in 1999 and 2000. Because petitioner had not
attained the age of 59% at the tinme of the distributions, the
exception found in section 72(t)(2)(A) (i) does not apply.

During 1999 and 2000, petitioner was enployed by Cypress and
was running her own startup network marketing business. Al though
petitioner testified that the condition of her health slowed her
down and forced her to swtch fromfull-time to part-time work
during 2000, petitioner was still able to engage in substantially

gainful activity. See sec. 72(m (7). Because petitioner was not
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di sabled within the nmeaning of section 72(m(7), we find that the
exception in section 72(t)(2)(A)(iii) does not apply. See Dwer

v. Comm ssioner, 106 T.C. 337 (1996); cf. Brown v. Conm Ssioner,

T.C. Meno. 1996-421.

Petitioner has not argued, and the record is devoid of any
evi dence which would indicate, that petitioner is qualified for
any ot her exception to section 72(t)(1). For the foregoing
reasons, we hold that petitioner is liable for a 10-percent
additional tax on the early distributions fromher |RAs.

B. Additions to Tax Under Sections 6651(a)(1) and 6654(a)

1. Respondent Bears the Burden of Production

Respondent determ ned that petitioner is liable for
additions to tax under section 6651(a)(1l) for failure to file
income tax returns for the years in issue. Respondent also
determ ned that petitioner is liable for additions to tax under
section 6654(a) for failure to make estimated tax paynents on
inconme realized fromthe IRA distributions in 1999 and 2000.
Respondent bears the burden of production with respect to
petitioner’s liability for the additions to tax. Sec. 7491(c);

Hi gbee v. Conm ssioner, 116 T.C 438, 446-447 (2001). To neet

hi s burden of production, respondent nust conme forward with
sufficient evidence indicating that it is appropriate to inpose

the additions to tax. Hi gbee v. Commi ssioner, supra at 446-447.

Once respondent neets his burden of production, petitioner nust
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conme forward wth evidence sufficient to persuade the Court that
respondent’s determnation is incorrect. |d.

2. Petitioner |Is Liable for Section 6651(a)(1) Additions

to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed (determned with regard to
any extension of tinme for filing), unless petitioner can
establish that such failure is due to reasonabl e cause and not
due to wllful neglect. Respondent submtted and the Court
received into evidence Forns 4340, Certificates of Assessnents,
Paynents, and Ot her Specified Matters (respondent’s Forns 4340),
applicable to petitioner for the years in issue. Respondent’s
Forms 4340 indicate that petitioner did not file incone tax
returns for the years in issue, which petitioner confirnmed in her
testinmony at trial. W find that respondent has nmet his burden
of production.

To show reasonabl e cause, petitioner nmust show that she
“exercised ordinary business care and prudence and was
neverthel ess unable to file the return within the prescribed
tinme”. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs. For
illness or incapacity to constitute reasonabl e cause, petitioner
must show that she was incapacitated to such a degree that she

could not file her returns. WIllians v. Conm ssioner, 16 T.C.

893, 905-906 (1951); see, e.g., Joseph v. Conmm ssioner, T.C
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Meno. 2003-19 (“Illness or incapacity may constitute reasonabl e
cause if the taxpayer establishes that he was so ill he was

unable to file.”); Black v. Conm ssioner, T.C Meno. 2002- 307,

affd. 94 Fed. Appx. 968 (3d Cr. 2004); Watts v. Conm Ssioner,

T.C. Meno. 1999-416 (“taxpayer’s selective inability to perform
his or her tax obligations, while performng * * * regul ar
busi ness, does not excuse failure to file").

Al t hough petitioner suffered frombilateral tendinitis,
carpal tunnel syndrome, and periods of depression, she was
constantly enpl oyed by Cypress and was runni ng her own startup
net wor k mar keting business during the years in issue. 1In
addition, petitioner testified that she was able to file “tax
statenents” for the years in issue. For these reasons, we find
that petitioner was not incapacitated to such a degree that she
could not file her tax returns.

Petitioner has not raised other argunents that woul d suggest
her failure to file was due to reasonabl e cause. Petitioner has
failed to show that she exercised ordi nary business care and
prudence, but she was neverthel ess unable to file her returns.
We find that petitioner did not have reasonabl e cause for her
failure to file. Therefore, we hold that petitioner is |iable

for section 6651(a)(1l) additions to tax for the years in issue.
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3. Petitioner Is Liable for Section 6654(a) Additions to

Tax
Section 6654(a) inposes an addition to tax on an
under paynment of estimated tax unless one of the statutory

exceptions applies. N edringhaus v. Conmm ssioner, 99 T.C 202,

222 (1992); G osshandler v. Comm ssioner, 75 T.C. 1, 20-21

(1980); see sec. 6654(e). Respondent’s Forns 4340 indicate that
petitioner did not nmake estimated tax paynents in 1999 or 2000,
whi ch petitioner confirmed in her testinony at trial. W find

t hat respondent has nmet his burden of production.

Under section 6654(e)(3)(B), the addition to tax will not be
i nposed where the taxpayer becones disabled in the taxable year
for which the estimted paynments were required to be nade or in
the precedi ng taxabl e year, and the underpaynent is due to
reasonabl e cause and not due to willful neglect.

Petitioner was suffering frombilateral tendinitis, carpa
tunnel syndrone, and depression at the tine the estimated
paynments were required to be made. However, during this period,
petitioner was enpl oyed by Cypress and was runni ng her own
startup network marketing business. W find that petitioner was
not di sabl ed for purposes of section 6654. Therefore, the
exception found in section 6654(e)(3)(B) does not apply.

We do not find that any other statutory exception applies.
Therefore, we hold that petitioner is |iable for additions to tax

under section 6654(a) for 1999 and 2000.



Sunmary

For the above-stated reasons, we hold that petitioner is
liable for: (1) A 10-percent additional tax under section
72(t)(1) on her IRA distributions; (2) section 6651(a)(1)
additions to tax for all years in issue; and (3) section 6654(a)
additions to tax for 1999 and 2000.

I n reachi ng our hol dings, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




