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MVEMORANDUM OPI NI ON

SWFT, Judge: This matter is before us on cross-notions in
limne seeking a ruling as to whether petitioner, in this
col l ection action under section 6330, may chal |l enge and may offer
evi dence as to the amount of her underlying 2002 i ndi vi dual

Federal inconme tax liability.
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Backgr ound

On March 26, 2007, a hearing was held on these notions in
Los Angeles, California. Respondent’s notion is based on
section 6330(c)(2)(B) that limts considerably the scope of our
review of respondent’s Appeals Ofice determ nations in
collection matters. Petitioner’s notions are based on a variety
of theories and statutory provisions.

A securities firmreported to respondent on Forns 1099- B,
Proceeds from Broker and Barter Exchange Transactions, that
petitioner in 2002 realized i nconmre of approximtely $88, 000 on
t he sal e of stock

On her 2002 individual Federal inconme tax return filed with
respondent, petitioner reported only nom nal incone and no incone
fromthe sale of stock

Petitioner did not participate in the audit of her 2002
i ndi vi dual Federal inconme tax return that was conducted by
respondent, and petitioner did not submt information to
respondent’s exam ning agent relating to the incone reported on
t he above Fornms 1099-B.

Based on the $88, 000 reported on the Forns 1099- B,
respondent recal cul ated petitioner’s inconme and determ ned a
$19, 923 deficiency in petitioner’s 2002 Federal incone taxes.

On February 22, 2005, respondent nmailed to petitioner a
notice of deficiency reflecting the above $19, 923 tax defici ency

and a $3,900 section 6662 accuracy-related penalty.
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On February 26, 2005, respondent’s notice of deficiency was
delivered to and received by petitioner, but petitioner did not
file a petition with this Court to contest respondent’s
deficiency determ nation.

After assessnent of the above deficiency, on Cctober 29,
2005, respondent nmailed to petitioner a notice of intent to |evy,
and petitioner tinely requested of respondent an Appeals Ofice
col | ection hearing.

In the Appeals O fice hearing, petitioner sought to raise an
issue as to the correctness of respondent’s above tax deficiency
determ nation, and petitioner requested an abatenent of interest
solely on the ground that respondent’s tax deficiency
determ nation was erroneous. Petitioner did not raise any
collection alternatives, and petitioner did not make or submt to
respondent an offer-in-conprom se. Because petitioner had
recei ved respondent’s February 22, 2005, notice of deficiency and
because petitioner could have petitioned the Tax Court with
regard thereto, respondent’s Appeals officer declined to consider
petitioner’s 2002 Federal incone tax liability and concl uded that
t he proposed | evy should be sustained. Also, respondent’s
Appeal s officer rejected petitioner’s claimfor interest

abat enent . !

! Respondent’s notion in |imne does not seek to preclude
petitioner from pursuing her claimfor interest abatenent.
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At the Appeals Ofice collection hearing (and herein)
petitioner claimed that in February of 2005 when she received
respondent’ s deficiency notice charging her with an additional
$88,000 in incone, she began to suspect that $88,000 nay have
been stolen or enbezzled fromher and received by soneone el se.

Accordingly, petitioner explains, rather than file a Tax
Court petition to contest respondent’s deficiency determ nation,
upon receipt of the notice of deficiency petitioner contacted a
|l ocal California police departnent and requested an investigation
as to whether $88,000 had been stolen from her.

As part of the police investigation that was begun,
petitioner delivered to the police approximately 100 pages of
personal docunents, apparently including the original of
respondent’s notice of deficiency to petitioner and the Forns
1099-B that petitioner had received.

Petitioner explains further that she did not make copies of
t he docunents, including the notice of deficiency, and therefore
t hat once she turned the docunents over to the police--in early
March of 2005 and until early 2006 when they were returned to
her--she did not have access to the docunents.

Because--for much of the 90-day period all owed under section
6213(a) for the filing of a Tax Court petition--the original of
respondent’s notice of deficiency to petitioner was in the
possession of the police, petitioner in this collection action

asserts that she should be excused for her failure to file a
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tinmely Tax Court petition and that during her hearing with
respondent’s Appeals Ofice she should have been all owed (and now
inthis collection case should be allowed) to raise an issue as
to her correct 2002 Federal incone tax liability.

Further, petitioner clains that various physical, nental,
and enotional disabilities have afflicted her for years and
provi de an equitable basis to excuse petitioner fromnot filing a
tinmely petition to chall enge respondent’s notice of deficiency.

Petitioner sumrari zes that, taken together, the suspected
theft, the police departnent’s possession for over a year of the
notice of deficiency, and petitioner’s poor nedical condition
justify an equitable relaxation of the [imtation of section
6330(c)(2)(B) and a ruling on the instant notions that woul d
all ow petitioner nowto raise the issue as to the correct incone
she realized on 2002 stock sales and her correct 2002 Feder al
inconme tax liability.

On brief petitioner adds to her argunents. Petitioner
refers to language in the Internal Revenue Manual (IRM which
provides that, “In a CDP hearing, a taxpayer may raise and
Appeal s must consider, a liability that arose as a result of math
error notice adjustnents.” 4 Adm nistration, Internal Revenue
Manual (CCH), sec. 8.7.2.3.10.1(1), at 27,306. Petitioner clains
t hat whatever incone petitioner realized in 2002 fromthe sale of
stock woul d be offset by petitioner’s cost basis in the stock and

that the failure to take into account petitioner’s cost basis
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shoul d be treated as a nere “math error” which, under the above
| RM provision, should be treated as an adm ni strative adj ustnent
automatically in issue under section 6330(c)(1) and (c)(3)(C.

Further, petitioner refers to the mandate of the Americans
Wth Disabilities Act of 1990 (ADA), Pub. L. 101-336, 104 Stat.
327, currently codified as 42 U S.C. secs. 12101-12213 (2000), to
the general effect that disabled persons be given equal access to
government al agencies, and petitioner argues that because she has
medi cal disabilities, the ADA overrides the period of limtations
of section 6213(a) and the jurisdictional limtation of section
6330(c)(2)(B), and she should be allowed to raise an issue as to
her correct Federal income tax liability.

At the March 26, 2007, Court hearing on the instant notions
inlimne, petitioner’s counsel clainmed to have in his possession
corrected brokerage account information showi ng that all 2002
stock sales that properly are to be charged to petitioner

resulted in a net | oss.

Di scussi on

We briefly discuss our reasons for rejecting petitioner’s
various argunents and for granting respondent’s notion in |imne.

Upon recei pt of the notice of deficiency petitioner filed a
police report. Cbviously, petitioner could have chosen in
addition, or in lieu thereof, to file a Tax Court petition.

Petitioner nmade that choice. Petitioner’s explanation for not
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filing a Tax Court petition is not credible. Nothing in the
record adequately explains why petitioner, having filed a police
report, could not also have filed a tinely Tax Court petition to
contest respondent’s determ nation of her 2002 Federal incone tax
liability.

Even the credible evidence submtted relating to
petitioner’s medical condition does not establish that petitioner
in 2002 was incapacitated in such a manner that woul d have
prevented her fromfiling a Tax Court petition. Mich of the
evidence relates to petitioner’s nedical condition in nore recent
years, not to her nedical condition in 2002.

Respondent’s notice of deficiency in this case does not
constitute a “math error notice”. GCenerally, a “math error
notice of adjustnent” does not result in a notice of deficiency
but results in an automatic assessnment notice under section
6213(b). Petitioner, however, received a notice of deficiency
and expressly had a right to petition this Court. Sec. 6213(a).
The IRM provision referred to by petitioner relating to math
errors provides no help to petitioner.

Wth regard to petitioner’s reliance on the ADA, petitioner
asserts that because of her nedical disabilities and the ongoi ng
police investigation, we should conclude that petitioner did not
have a practical or realistic prior “opportunity to dispute” the
$19, 923 tax deficiency and that under the ADA we shoul d excuse

petitioner’s failure to tinely file a Tax Court petition.



- 8 -
As explained, in addition to her filing of a police report,

petitioner could have filed a Tax Court petition. Further, the

provi sions of the ADA do not apply to Federal courts. United

States v. Wshart, 146 Fed. Appx. 171, 172-173 (9th Gr. 2005);

Sheridan v. Mchels (In re Disciplinary Proceedings), 282 Bankr.

79, 92 n.15 (B.A P. 1st Cr. 2002) (the ADA definition of a
public entity includes only State and | ocal governnents), vacated

on ot her grounds Sheridan v. Mchels (In re Sheridan), 362 F.3d

96 (1st Gir. 2004).

Petitioner points out that under section 6330(c)(2)(A)(iii)
one basis for considering an offer-in-conpromse is doubt as to
the underlying tax liability, and therefore that in considering
whet her an offer-in-conprom se woul d be appropriate, petitioner’s
underlying tax liability should be allowed to be raised.
Petitioner, however, in her collection hearing wth respondent’s
Appeals Ofice, did not raise an offer-in-conprom se, nor has she
made one to respondent at any tinme since then, and accordingly we
herein will not consider any offer-in-conprom se. Magana V.

Conmi ssi oner, 118 T.C. 488, 493 (2002).

In this regard, respondent asks us to expressly hold that
the collection alternative | anguage of section 6330(c)(2)(A)(iii)
does not inplicitly or necessarily raise an issue as to the
anount of a taxpayer’s underlying tax liability and does not

override the section 6330(c)(2)(B) limtation on the raising of
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an issue as to the anount of a taxpayer’s tax liability. W need
not and do not address that issue.

None of the exceptions petitioner asks us to recogni ze are
valid. Under section 6330(c)(2)(B), petitioner is precluded from
chal I engi ng herein the anmount of her 2002 Federal incone tax
l[tability. Evidence relating to petitioner’s 2002 Federal incone
tax liability is not relevant and will not be admtted.?

For the reasons stated, we shall deny petitioner’s notions
inlimne, but we shall grant respondent’s notion in |imne.

The issue as to petitioner’s claimfor interest abatenent
w Il be set for subsequent hearing.

An appropriate order wll

be issued.

2 W note that in certain circunstances under sec. 6201(d)
respondent is required to seek reasonable verification of
t axpayer incone reported by third parties on information returns
such as Fornms 1099-B. For this verification requirenent to be
triggered, however, a taxpayer mnust have cooperated with
respondent during respondent’s audit. Here, petitioner did not
participate in the audit, and sec. 6201(d) has no application.



