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MVEMORANDUM OPI NI ON

GALE, Judge: This case arises froma petition for review
pursuant to section 6015(e)! of respondent’s denial of relief

under section 6015 with respect to original petitioner Joan

1Unl ess ot herwi se noted, all section references are to the
| nternal Revenue Code of 1986 as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure. All dollar
anount s have been rounded to the nearest doll ar.
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Thomassen’s incone tax liabilities for 1964 through 1971.2
Respondent determ ned that petitioner is not entitled to relief
under section 6015(b), (c), or (f) for any of those years. W
conclude that petitioner is entitled to relief under subsection
(f) fromthe 1964, 1965, 1967, 1968, 1969, and 1970 liabilities,
but that she is not entitled to any relief under section 6015
fromthe 1966 and 1971 liabilities, as she did not file joint
returns for those years.

Backgr ound

Sone of the facts have been stipulated and are so found. W
incorporate by this reference the stipulations of fact and
attached exhibits. At the time the petition was fil ed,
petitioner resided in California. The special adm nistrator
currently resides in California.

| . Petitioner’'s Education and Fam ly Background

A. Petitioner’s Education

Petitioner received a college degree with a major in nusic
in 1950. Petitioner took no courses in business, tax, or

accounti ng.

2The petition in this case was filed by Joan Thomassen.
M's. Thomassen died on Apr. 23, 2010, after trial and the filing
of briefs. Mark D. Thomassen was thereafter appoi nted speci al
adm ni strator of the Estate of Joan Thomassen and substituted as
petitioner for the purpose of maintaining this proceeding. For
conveni ence, we shall hereinafter refer to Ms. Thomassen as
petitioner.



- 3 -

B. Petitioner’'s Marriage and Chil dren

Petitioner and her husband, Elner H Thomassen (Dr.
Thomassen), ® who was deceased when petitioner sought section 6015
relief, were married in 1953 and remai ned so until Dr.
Thomassen’s death in April 2004. Dr. Thonassen was a devout
Catholic who attended Mass al nost daily. Petitioner converted to
Catholicismin connection with her marriage. The Thomassens had
10 children, born between 1954 and 1975, 8 of whomthey were
rai sing during the years when the deficiencies at issue arose.

C. The Thomassens' Enpl oynent and Fi nances

During the years at issue Dr. Thomassen maintai ned a
successful practice as an orthopedic surgeon.* Petitioner was a
homemaker and part-tinme professional cellist. Petitioner was not
involved in any way with her husband’s nedical practice.

Starting in 1964 and through the years in issue, petitioner

pl ayed the cello professionally, and she was conpensated for her
performances. In 1970 and 1971 petitioner played in a sumer
festival 7 nights a week for 7 weeks. Starting in 1971

petitioner played with the D sneyland O chestra.

We will hereinafter refer to petitioner and her husband
t oget her as the Thomassens.

“l'n one of her subm ssions petitioner characterized Dr.
Thomassen as naki ng “good noney” fromhis practice during the
years in issue.
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Dr. Thomassen controlled the famly’'s finances. He made the
decisions with respect to major purchases and investnents. H's
of fice nurse paid the Thomassens’ principal household bills. Dr.
Thomassen gave petitioner noney to pay m scel | aneous househol d
and famly expenses, but the anmpbunts he gave her were often
insufficient. Rather than ask Dr. Thomassen for additional funds
and risk his ire (see discussion under “Abuse” below), petitioner
woul d borrow noney from her nother or sell personal itens to neet
the shortfall. She also used her earnings fromplaying the cello
for this purpose. The Thomassens had separate bank accounts.
Petitioner deposited her cello earnings into her account.
Petitioner had no credit cards. Dr. Thomassen never told
petitioner his bank account bal ance or net worth.

D. The Thomassens' Standard of Living and Expenditures

In 1957 the Thomassens purchased a single-famly residence
in Newport Beach, California (Newport Beach property), as joint
tenants. They financed the acquisition with a nortgage | oan,
paynments on which were made fromincone fromDr. Thonassen’s
medi cal practice during the years in issue. The Thomassens
resided at the Newport Beach property continuously until Dr.
Thomassen’ s death, and petitioner resided there afterwards. The
original structure had three bedroons and two bat hroons. Around
1960 the Thomassens added two roons above the garage and a third

bat hr oom
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During the years in issue the Thomassens paid for their
children to attend private Catholic schools and to participate in
various extracurricular activities. Their house was furni shed
frugally, a sofa being the only itemof furniture purchased new
during the years at issue. Around 1965 the Thomassens purchased
a new notorhone for vacationing. The Thomassens travel ed
donestically, and every 3 years they travel ed overseas to attend
medi cal conferences. Sonetine during their marriage but before
1972, Dr. Thomassen acquired four other parcels of real estate as
i nvestnments, using earnings fromhis nmedical practice. These
parcels were titled jointly in Dr. Thomassen’s and petitioner’s
names.

The Thomassens’ expenditures were paid primarily wth incone
fromDr. Thomassen’s practice although as noted sone household
expenses were paid with petitioner’s earnings as a cellist.

E.  Abuse

During the years at issue petitioner was psychol ogically
abused by Dr. Thomassen. Dr. Thomassen was subject to fits of
rage and extrenely controlling behavior,® which worsened as he

canme under increasing scrutiny fromthe Internal Revenue Service

SDr. Thomassen would require his eldest son, while in
private Catholic school, to arise every norning at 4 a.m to
perform various tasks, such as car repair. Wen Dr. Thomassen
found any white bread or any product containing sugar in the
househol d, he woul d discard it.
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(IRS).% Dr. Thommssen experienced al nbst weekly outbursts. At
sone point he was di agnosed with bipolar disorder. Petitioner
tried to please her husband to avoid triggering his outbursts.

As a consequence of his difficulties with the IRS, Dr.
Thomassen was often sought out by process servers. He instructed
the children not to answer the tel ephone or the door, so as to
avoi d process servers. One teenaged daughter, who was eventual |y
di agnosed with bi pol ar disorder, inadvertently answered the door,
contrary to Dr. Thomassen’s instructions, resulting in the
successful service of papers on her father. Faced wth the
prospect of his ire, she attenpted suicide.

The Thomassens’ el dest daughter, Marilyn Rose Thomassen
(Marilyn), once invited college friends to cone honme with her for
t he weekend. The friends were so shocked after w tnessing Dr.
Thomassen’ s behavior for a few days that they urged Marilyn to
find another place for petitioner and the other children to Iive.
One friend observed that since petitioner had been subjected to
Dr. Thomassen’ s behavior for her entire adult |life, she probably
did not realize anything was w ong.

Petitioner at one point sought counseling fromher priest
concerning Dr. Thomassen’ s behavior towards her. The priest

counsel ed petitioner that she needed to be patient.

’Respondent began exam ni ng the Thomassens’ incone tax
returns in 1959, and all of their returns for 1964 through 1971
wer e exam ned.
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1. Reporting, Assessnent, and Collection Activities

A. | ncone Tax Returns Fil ed

The Thomassens fil ed delinquent joint Federal incone tax
returns for taxable years 1964, 1965, 1967, 1968, 1969, and 1970,
all but one of which reported adjusted gross incone of zero and
no income tax liability for the year.” Dr. Thonmssen either
prepared the returns hinmself or engaged soneone to do so, and he
presented themto petitioner for her signature. Petitioner did
not review the returns before signing them

B. Noti ces of Deficiency

Respondent issued notices of deficiency to the Thomassens
with respect to all of the years at issue, 1964 through 1971

Only the notices covering 1969, 1970, and 1971 are in the

'None of the returns are in the record. The parties have
stipulated the filing of and filing dates for joint returns for
all taxable years in issue except 1966 and 1971. For all such
years, the record also contains certified copies of Fornms 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters. After reserving objections in the stipulations to the
adm ssibility of the Fornms 4340, petitioner wthdrew the
objections at trial.

Account transcripts covering all years in issue except
petitioner’s 1966 taxable year are in the admnistrative record
conpiled in connection with petitioner’s request for sec. 6015
relief. The reported adjusted gross inconme for each year is
recorded in the account transcript for that year and it
corresponds to each Form 4340 in the record.
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record.® The notices for 1969 and 1970 were issued to the
Thomassens jointly. Separate notices were issued to petitioner
and to Dr. Thomassen for 1971.

The notice of deficiency for 1969 determ ned a deficiency
based on the disall owance of business expenses clainmed on the
Schedule C, Profit (or Loss) From Business or Profession, for
1969. The notice stated that the Thomassens reported gross

recei pts for 1969 as foll ows:

Wages, salaries, tips $707
Ordi nary divi dends 73
Capi tal gain dividends 206
| nterest income 367
Schedul e C busi ness i ncone 172, 417
Rental incone 1, 493
Farm Schedul e F i ncone 7,314

Total gross receipts 182, 577

The notice also stated that the Thomassens cl ai med $222, 661 in
busi ness expense deductions. The notice determ ned that, because
there was no substantiation of the reported expenses, the
Thomassens shoul d be all owed a deduction for those expenses equal

to 42 percent of total gross receipts, or $76, 6382.

8The 1969 notice is conplete, but the record contains only
the first page of each of the 1970 and 1971 notices. Petitioner
initially reserved an objection to the adm ssability of the 1969
notice of deficiency but withdrew the objection at trial.
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The notice of deficiency issued jointly to the Thonassens
for 1970 and the notices issued to each separately for 1971 are
all dated January 25, 1974. The 1971 notices determ ned
deficiencies and additions to tax in anounts that were different
for petitioner and Dr. Thomassen for that year.

C. Defi ci ency Proceedi ngs

The Thomassens filed three petitions in this Court with
respect to the notices of deficiency for taxable years 1964
t hrough 1971. A petition at docket No. 5098-72 covered taxable
years 1964 through 1968, a petition at docket No. 5337-73 covered
t axabl e year 1969, and a petition at docket No. 2949-74 covered
taxabl e years 1970 and 1971. The three docketed cases were
ultimately consolidated for purposes of trial. On May 12, 1975,
petitioner executed a power of attorney authorizing her husband
to represent her before the Court with respect to all years at
issue.® During the proceedings Dr. Thomassen repeatedly advanced
frivol ous tax-protester argunents. The central dispute in the
[itigation concerned Dr. Thomassen's refusal to provide
substanti ation of clainmed expenses for his nedical practice and

ot her business activities because he contended that providing

°Petitioner attended the trial but allowed Dr. Thomassen to
represent her pursuant to the power of attorney. Respondent does
not contend, nor do we find, that petitioner “participated
meani ngful ly” in these prior deficiency proceedings wthin the
meani ng of sec. 6015(g)(2) so as to preclude her claimfor sec.
6015 relief in this case.
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financial records and information to the Governnment violated his
constitutional rights and religious beliefs. On June 2, 1975, in
the face of Dr. Thomassen’s refusal to put on any evidence, the
Court dism ssed the cases for |ack of prosecution and entered
separate decisions in each of the three docketed cases sustaining
the determ ned deficiencies and additions to tax in their
entirety. The decision in the case covering the years 1964
t hrough 1968 hel d the Thomassens jointly |iable for deficiencies
and additions to tax for 1964, 1965, 1967, and 1968 and
individually Iiable for deficiencies and additions to tax (in

differing anounts) for 1966.!* The decision in the case covering

1°Copi es of the three decisions are in the record.
Petitioner reserved objections to the adm ssability of these
docunents in the parties’ stipulations but wthdrew the
objections at trial.

11The decision in the case at docket No. 5098-72 states in

part:
ORDERED, that Respondent’s notion is granted and
this case is dismssed for |lack of prosecution. It is
further

ORDERED and DECI DED: That there are deficiencies
in incone tax, together with additions to the tax due
fromthe Petitioners, Elnmer H Thomassen and Joan C.
Thomassen, for the taxable years ended Decenber 31,
1964, 1965, 1967, and 1968, as foll ows:

ADDI TI ONS TO THE TAX
|. R C. of 1954

Year | ncome Tax Secti on 6653(a)
1964 $19, 553. 39 $977. 67
1965 $29, 614. 49 $1, 480. 72

(continued. . .)
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1969 held the Thomassens jointly |liable for a deficiency and

additions to tax for that year.'? The decision in the case

(... continued)
1967 $28, 342. 24 $1,417.11
1968 $37,089. 00 $1, 854. 00

Further, that there is a deficiency in incone tax,
together wth additions to the tax due fromthe petitioner
Joan C. Thonassen for the taxable year ended Decenber 31,
1966, as foll ows:

ADDI TI ONS TO THE TAX
. R C. OF 1954

Year |ncone Tax Section 6651(a) Section 6653(a)
1966 $12, 453. 10 $3, 113. 27 $622. 65

Further, that there are deficiencies in incone tax
together wth additions to the tax due fromthe Petitioner
El mer H Thonassen for the taxable year ended Decenber 31,
1966, as foll ows:

ADDI TI ONS TO THE TAX
. R C. OF 1954

Year |lncone Tax Section 6651(a) Section 6653(a)
1966 $12, 859. 00 $3,214. 75 $642. 95

12The decision in the case at docket No. 5337-73 states in

part:
ORDERED, that Respondent’s notion is granted and
this case is dismssed for |lack of prosecution. It is
further

ORDERED and DECI DED: That there are deficiencies
in incone tax, together with additions to the tax, due
fromPetitioners Elmer H Thomassen and Joan C
Thomassen for the taxable year ended Decenber 31, 1969
as follows:

(continued. . .)
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covering 1970 and 1971 held the Thomassens jointly liable for a
deficiency and addition to tax for 1970 and individually Iiable
for deficiencies and additions to tax (in differing anounts for

each) for 1971.13

2, .. continued)

ADDI TIONS TO THE TAX - |.R. C. of 1954
Year | ncone Tax Secti on 6653(a)
1969 $49, 484. 00 $2,474. 00

13The decision in the case at docket No. 2949-74 states in
part:

ORDERED, that Respondent’s notion is granted and this
case is dismssed for lack of prosecution. It is further

ORDERED and DECI DED: That there are deficiencies in
income tax, together with additions to the tax due fromthe
Petitioners Elmer H Thonassen and Joan M Thomassen for the
t axabl e year ended Decenber 31, 1970 as foll ows:

ADDI TIONS TO THE TAX 1. R C. OF 1954

Year | ncone Tax Secti on 6653(a)
1970 $56. 970. 00 $2, 849. 49

Further, that there is a deficiency in incone tax,
together wth additions to the tax, due fromthe Petitioner
Joan M Thonassen, for the taxable year ended Decenber 31,
1971, as foll ows:

ADDI TIONS TO THE TAX 1. R C. OF 1954

Section Secti on Secti on
Year | ncone Tax 6651( a) 6653( a) 6654
1971 $19, 255. 80 $4,813.95 $962. 79 $616. 19

Further, that there is a deficiency in incone tax,
together wth additions to the tax, due from Petitioner
El mer H Thonassen for the taxable year ended Decenber 31,
1971 as foll ows:
(continued. . .)
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On Cctober 13, 1975, respondent assessed the deficiencies
and additions to tax sustained by the Tax Court for 1964 through
1971. The Court’s decisions were affirnmed by the Court of
Appeals for the Ninth Grcuit on March 12, 1979. Petitioner and
Dr. Thomassen filed separate petitions for certiorari with the
U.S. Suprenme Court for review of the decision of the Court of
Appeal s (covering their taxable years 1964 through 1971).
Respondent filed a menorandumin opposition to the petitions for
certiorari, and in a footnote respondent’s counsel wote: “Joan
Thomassen is a party because she filed joint inconme tax returns
with her husband for all years except 1966.~

D. Col | ecti on Proceedi ngs

In 1979 the United States filed suit in U S. D strict Court
agai nst the Thomassens in order to reduce to judgnent the unpaid
assessnents for the years at issue and to foreclose tax |iens on
t he Newport Beach property and the four other parcels of real
estate they owmed. The District Court held the Thomassens

jointly and severally liable for a portion of the tax liability

13(...continued)
ADDITIONS TO THE TAX I|.R C. OF 1954

Section Secti on Secti on
Year | ncone Tax 6651( a) 6653( a) 6654
1971 $19. 841. 00 $4, 960. 00 $992.05 $634. 91
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and each individually liable for two remaining portions.* The
District Court also set aside as null and void various
conveyances during 1972 and 1973 of the Newport Beach property
and the Thomassens’ four other parcels of real estate, thereby
subjecting themto respondent’s lien. The District Court further
directed the sale of the Newport Beach property and the four
ot her parcels of real estate.?®

The United States obtained renewal s of the judgnent agai nst
t he Thomassens on July 12, 1989, and August 16, 1999. The
District Court’s 1999 renewal order was affirnmed by the Court of
Appeals for the Ninth Grcuit on February 22, 2001. United

States v. Thonmassen, 4 Fed. Appx. 481 (9th Gr. 2001). On April

26, 2006, the District Court issued an order directing
petitioner’s eviction from and the public sale of, the Newport
Beach property.

[11. Request for Section 6015 Reli ef

A. Petitioner’s Subm ssions

On May 10, 2006, in response to the public sale and eviction

order, petitioner filed Form 8857, Request for |Innocent Spouse

¥The District Court also set aside as null and void various
conveyances by the Thomassens of the Newport Beach property and
their four other parcels of real estate, thereby subjecting the
properties to the Governnment’s tax |iens and foreclosure.

For reasons not disclosed in the record, the Newport Beach
property was not sold at that tine.
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Relief (relief request), requesting relief fromher incone tax
liabilities for 1964 through 1974.'® Attached to the reli ef
request were docunents entitled “Supplenment to Form 8857" (first
suppl enent) and “Facts and G rcunstances Supporting | nnocent
Spouse Request” (second suppl enent).

Petitioner represented on the first supplenent that her
husband controlled the famly’s finances and that her famly
lived frugally during the years at issue. On the second
suppl enment petitioner elected separate liability treatnment under
section 6015(c).

Petitioner also submtted to respondent a Form 12510,
Questionnaire for Requesting Spouse (questionnaire), dated My
26, 2006. In response to the question “Wre you abused by your
(ex)spouse during [the] year(s) in question?” petitioner
submtted a sworn delaration of Marilyn recounting Dr.
Thomassen’ s bi pol ar di sorder diagnosis and the reaction of her
college friends to Dr. Thomassen’ s behavi or (described nore fully
in our previous findings).

B. Conpli ance Division Determ nation

On Septenber 25, 2006, respondent’s Conpliance Division

issued a notice of final determ nation denying relief for

Al t hough the relief request seeks relief for taxable years
1964 through 1974, there is no nention of 1972, 1973, or 1974 in
petitioner’s supporting materials, respondent’s determ nation, or
the petition. W accordingly lack jurisdiction over any claim
for relief covering the 1972 through 1974 taxable years.
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petitioner’s taxable years 1964, 1965, 1967, 1968, 1969, and 1970
under section 6015(b), (c), or (f). Wth respect to taxable
years 1966 and 1971, respondent’s Appeals Ofice issued a
determ nation letter one day |ater, on Septenber 26, 2006, which
treated petitioner’s request for relief for 1966 and 1971 as a
request for relief under section 66(c) and denied it. For the
foregoing years other than 1966 and 1971, the Conpliance Division
deni ed relief under subsections (b) and (c) on the ground that
petitioner “had actual know edge and reason to know about the
i ncone that caused the additional tax”. Relief was denied under
subsection (f) on the grounds that petitioner failed to establish
either (1) that “it would be unfair to hold * * * [petitioner]
responsi ble for the anmount due since * * * [petitioner] received
benefits fromthe unreported incone”, or (2) that petitioner *had
reason to believe * * * [petitioner’s] spouse would pay the tax
when the return was filed.” According to the workpapers of the
Conpl i ance Division anal yst who reviewed petitioner’s request,
| ocated in petitioner’s admnistrative file, the anal yst found
“no marital abuse”.

C. Tax Court Petition

On Cct ober 26, 2006, petitioner tinely filed a petition for

determ nation of relief fromjoint and several liability on a
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joint return, challenging respondent’s denial of relief for 1964
t hrough 1971. %

D. Appeal s O fice Review

After the petition was filed, petitioner’s request for
section 6015 relief was transferred fromthe Conpliance Division
to respondent’s Appeals Ofice for consideration. The Appeals
O fice requested and received additional information from
petitioner but |ikew se concluded that she was not entitled to
relief under section 6015(b), (c), or (f).

OPI NI ON

Overvi ew of Section 6015 Relief From Joint and Several
Liability

Section 6013(d)(3) provides that taxpayers filing joint
Federal inconme tax returns are jointly and severally liable for
the taxes due. However, section 6015 provides relief fromjoint
and several liability under certain conditions. Generally
speaking, a joint filer may obtain relief where he or she did not
have actual or constructive know edge of the understatenent of
tax on a return, sec. 6015(b); or, if no longer married to the
other joint filer, he or she may limt his or her liability to

his or her allocable portion of any deficiency, sec. 6015(c); or

YAl t hough petitioner’s clains for relief for taxable years
1966 and 1971 were initially dismssed fromthe case for |ack of
jurisdiction, petitioner’s notion to anend the petition to
restore 1966 and 1971 was subsequently granted after additional
evi dence bearing on petitioner’s filing status for those years
was brought forth
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if ineligible for relief under subsection (b) or (c), he or she
may obtain relief where, in view of all the facts and
circunstances, it would be inequitable to hold the joint filer
liable, sec. 6015(f).

A taxpayer may seek relief fromjoint and several liability
by raising the matter as an affirmative defense in a petition for
redeterm nation invoking this Court’s deficiency jurisdiction
under section 6213(a) or, as in this case, by filing a so-called
stand-al one petition challenging the Comm ssioner’s final
determ nation denying the taxpayer’s claimfor such relief. See

sec. 6015(e)(1); Fernandez v. Conmm ssioner, 114 T.C 324, 329

(2000); Butler v. Conm ssioner, 114 T.C 276, 287-288 (2000).1®

Except as otherw se provided in section 6015, the taxpayer
seeking relief bears the burden of proof. Rule 142(a); At v.

Comm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed. Appx. 34

(6th Cir. 2004).

1. Scope and Standard of Revi ew

The parties agree that the proper standard and scope of
review in determ ning whether relief is warranted under section

6015(b) or (c) is de novo. See Porter v. Conm ssioner, 132 T.C.

18A t axpayer may al so seek such relief in a petition for
review of a collection action, see secs. 6320(c),
6330(c)(2)(A) (i), or as an affirmative defense in a matter
properly before this Court under sec. 6404 (relating to the
Comm ssioner’s determ nation not to abate interest), Estate of
Wenner v. Conm ssioner, 116 T.C. 284, 288 (2001).
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203, 210 (2009); At v. Conm ssioner, supra at 313-315. Although

the parties disagree regarding the standard and scope of review
that we should apply in determ ning whether equitable relief is
warrant ed under section 6015(f), this Court has concluded that a
de novo standard and scope of review is |ikew se required when
reviewi ng whether equitable relief should be granted pursuant to

section 6015(f). Porter v. Conm ssioner, supra; Porter v.

Comm ssioner, 130 T.C. 115 (2008). W shall accordingly consider

both the adm nistrative record and evi dence adduced at trial in
determ ni ng whether petitioner is entitled to any relief under

section 6015 and nake an i ndependent, de novo determ nation in

t hat regard.?®

[11. Whether Petitioner Filed Joint Returns for 1966 and 1971

To be eligible for relief under section 6015(b), (c), or
(f), the requesting spouse nust have filed a joint Federal incone
tax return for the year at issue. See sec. 6015(b) (1) (A
(allowing relief if, inter alia, “a joint return has been nmade

for a taxable year”), (c)(1) (limting joint liability where,

On brief, both respondent and petitioner frame their
argunents as if the determ nation under review is that of the
Appeals O fice. However, the “final” determ nation denying sec.
6015 relief was issued on Sept. 25, 2006, by respondent’s
Compliance Division. That determnation is the basis of the
Court’s jurisdiction. See sec. 6015(e)(1)(A(i)(l). However,
given that the standard and scope of review is de novo, any
differences in the reasoning or evidence relied on in the
positions taken by respondent’s Conpliance and Appeal s personnel
need not concern us.
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inter alia, “an individual who has made a joint return for any
t axabl e year elects the application of * * * [the] subsection”);

see also Christensen v. Conmi ssioner, 523 F.3d 957, 963 (9th Gr

2008) (equitable relief under section 6015(f) is available only
if ajoint returnis filed), affg. T.C. Meno. 2005-299); At v.

Commi ssi oner, supra at 312 (sanme); Raynond v. Conm ssioner, 119

T.C. 191 (2002) (sane).

Petitioner contends that she filed joint returns for 1966
and 1971 with Dr. Thomassen. No return for either year, filed by
petitioner or Dr. Thomassen, is in evidence. Petitioner contends
that we should find that she filed a joint return for 1966
because it is undisputed that she filed joint returns in the
years before and after 1966, creating an inference that the sane
thing was done in that year. Wth respect to 1971, petitioner
points to the statenent nmade by respondent’s counsel, in a
footnote to a nenorandum filed in opposition to the Thomassens’
petitions for certiorari in the deficiency cases covering the
years at issue, to the effect that petitioner filed joint returns
for all of the years at issue except 1966. Petitioner would have
us construe the statenent as an adm ssion by respondent that
petitioner filed a joint return for 1971. Respondent contends
that the preponderance of the evidence denonstrates that
petitioner did not file a joint return for 1966 or 1971, pointing

to (1) respondent’s 1966 account transcript for Dr. Thomassen
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listing his filing status as “single”; (2) respondent’s 1971
account transcripts for Dr. Thomassen and petitioner |isting each
of their filing statuses as “single”; (3) notices of deficiency
for 1971 that were issued separately and for different anounts to
petitioner and Dr. Thomassen; and (4) this Court’s June 2, 1975,
decisions in the three docketed cases covering the years at
i ssue, which separately stated the anmobunts due from petitioner
and Dr. Thomassen for 1966 and 1971, while stating single anmounts
due fromboth of themfor all remaining years at issue.

We start with the proposition that this Court’s nowfi nal
deci sions covering petitioner’s incone tax liabilities for 1966
and 1971 necessarily established her filing status for those

years. See MIlsap v. Comm ssioner, 91 T.C. 926, 936 (1988)

(“filing status * * * concerns a part of a deficiency that is no
| ess significant than the anount of the income and deducti ons
determined in arriving at an incone tax deficiency”). Under the
doctrine of res judicata, petitioner is precluded from contending
in this proceeding that her filing status is other than that
established in this Court’s decisions redeterm ning her incone
tax deficiencies for 1966 and 1971.

Wil e the decisions covering 1966 and 1971 do not explicitly
address petitioner’s filing status, the terns of the decisions
indicate that the Court determ ned petitioner’s filing status for

those years was not joint. The decision in the case covering
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years 1964 through 1968 treats 1966 differently fromall the

ot her years at issue (and it is undisputed that joint returns
were filed in these other years). \Wereas the decision treats
the deficiencies and additions to tax for the years other than
1966 as a group and characterizes themas “due fromthe
Petitioners, Elmer H Thomassen and Joan C. Thomassen”, the
deci si on uses separate paragraphs for the 1966 deficiencies and
additions to tax, characterizing one 1966 deficiency and addition
to tax as “due fromthe Petitioner Joan C. Thomassen” and a
separate 1966 deficiency and addition to tax (in anmounts
different fromthose stated in relation to Joan C. Thomassen) as
“due fromthe Petitioner Elmer H Thomassen”. The juxtaposition
of the treatnent of the 1966 liabilities with the treatnent of
the liabilities for the other years in the sane decision |leads to
the i nescapabl e conclusion that this Court decided that the
liabilities other than 1966 were joint and several and the 1966
liabilities were not. It follows that the Court |ikew se deci ded
that petitioner’s filing status for the years at issue other than
1966 was joint, and that her filing status for 1966 was not

joint.?2

2The transcript of account for Dr. Thonassen’s 1966 taxable
year, contained in the admnistrative record and relied on by the
Appeals Ofice, corroborates this reading of the Tax Court’s
decision. The transcript is for Dr. Thonassen al one, and records
his filing status as “single”.
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The sane holds for 1971. The decision in the case covering
1971, entered sinmultaneously with the one covering 1966,
addresses the Thomassens’ 1970 and 1971 taxable years. \Wereas
t he decision characterizes the 1970 deficiency and additions to
tax as “due fromthe Petitioners Elmer H Thomassen and Joan M
Thomassen”, it then uses separate paragraphs to describe two
different sets of deficiencies and additions to tax for 1971, one
“due fromthe Petitioner Joan M Thomassen” and the other “due
fromthe Petitioner Elnmer H Thomassen”. As with 1966, the
conclusion is inescapable that the Court decided petitioner’s
filing status for 1970 was joint and for 1971 was not joint.?#

G ven the foregoing decisions of this Court, petitioner’s
contention that she filed a joint return in 1966 because that was
her pattern cannot stand. Simlarly, the notion that respondent
conceded petitioner’s 1971 filing status as joint by virtue of
his statenent to that effect in a footnote in a menorandum
opposing certiorari nust also fail. At nobst, the statenent

regarding filing status was an oversight and was in any event

2lSeveral itens of evidence corroborate this reading of the
Tax Court’s decision. Notices of deficiency for 1971 issued
separately to petitioner and Dr. Thomassen determ ned different
deficiencies and additions to tax for each, whereas a notice of
deficiency for 1970, mailed on the sanme day, was issued to the
Thomassens jointly. The transcripts of account for petitioner’s
and Dr. Thomassen’s 1971 taxable year, contained in the
admnistrative record and relied on by the Appeals Ofice, are
separate docunents that record each individual’s filing status as
“single”.
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immaterial to the argunments advanced in the menorandum nanely,
that the dism ssal of the Thonassens’ deficiency cases for |ack
of prosecution was appropriate in view of their repeated failures
to offer any evidence or nonfrivolous argunents in the Tax Court
proceedi ngs concerning the nerits of the deficiency

determ nations. W therefore conclude that petitioner did not
file ajoint return in 1966 or 1971 and for that reason hold that
she is ineligible for relief under section 6015(b), (c) or (f)
for those years.

| V. Section 6015 Relief FromLiabilities for 1964, 1965 and
1967-70

We now address petitioner’s entitlenment to section 6015
relief for the remaining years at issue.

A. Section 6015(b) Reli ef

Petitioner first seeks relief under section 6015(b). To
qualify for relief fromjoint and several liability under section
6015(b) (1), a taxpayer nust establish that:

(A) a joint return has been nmade for a taxable
year ;

(B) on such return there is an understatenent of
tax attributable to erroneous itens of 1 individual
filing the joint return;

(© the other individual filing the joint return
establishes that in signing the return he or she did not
know, and had no reason to know, that there was
such under st at enent ;
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(D) taking into account all the facts and
circunstances, it is inequitable to hold the other
individual liable for the deficiency in tax for such
taxabl e year attributable to such understatenent; and

(E) the other individual elects (in such form as

the Secretary nmay prescribe) the benefits of this

subsection not later than the date which is 2 years

after the date the Secretary has begun collection

activities wwth respect to the individual making the

el ecti on,

The foregoing requirenments of section 6015(b)(1) are stated
in the conjunctive. Accordingly, a failure to neet any one of
t hem prevents a requesting spouse fromqualifying for section

6015(b) relief. See Alt v. Conm ssioner, 119 T.C at 313.

Respondent contends that petitioner has failed to satisfy the

requi renents of subparagraphs (B), (O, (D, and (E).?

22Respondent contends on brief that petitioner’s request for
relief was untinmely under sec. 6015(b) (1) (E) even though
respondent expressly conceded its tineliness in his pretrial
menor andum expl ai ning that the Aug. 16, 1999, renewal of the
1979 judgnent against petitioner had not satisfied the
notification requirenent of the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3501(b), 112 Stat. 770. See McGee v. Conm ssioner, 123 T.C 314
(2004). Allow ng respondent to pursue this issue on brief after
havi ng conceded it before trial would be highly prejudicial to
petitioner. 1In any event, respondent had it right the first
time. There is no evidence that respondent notified petitioner
of her right to sec. 6015 relief in connection with the Aug. 16,
1999, judgnent renewal. Consequently, respondent’s contention on
brief that petitioner’s request for relief under sec. 6015(b) was
untinmely because not brought within 2 years after Aug. 16, 1999,
is neritless. See id. Insofar as the record discloses, the next
coll ection action against petitioner was the Apr. 26, 2006, order
directing her eviction fromand the sale of the Newport Beach
property. Her May 10, 2006, relief request was therefore tinely
under sec. 6015(b)(1)(E)
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We consi der whether petitioner knew or had reason to know
of the understatenents w thin the neani ng of subparagraph (C). 2
Under section 6015(b)(1)(C, the requesting spouse nust establish
that in signing the return, he or she did not know or have any
reason to know of the understatenent. A requesting spouse has
know edge or reason to know of an understatenent if he or she
actually knew of the understatenent, or if a reasonably prudent
taxpayer in his or her position at the tine the return was signed
coul d be expected to know that the return contained the

under st at ement . Price v. Conni ssioner, 887 F.2d 959, 963-965

(9th Gr. 1989); Mra v. Conm ssioner, 117 T.C 279, 287 (2001);

see al so sec. 1.6015-2(c), Incone Tax Regs. Factors to consider
i n anal yzi ng whet her the requesting spouse had “reason to know’
of the understatenent include: (1) The spouse’s |evel of
education; (2) the spouse’s involvenent in the famly’ s business
and financial affairs; (3) the presence of expenditures that
appear |avish or unusual when conpared to the famly’s past

| evel s of inconme, standard of |iving, and spending patterns; and
(4) the nonrequesting spouse’s evasiveness and deceit concerning

the couple's finances. Price v. Conmm ssioner, supra at 965; Mra

2Thi s “know edge” requirenent in sec. 6015(b)(1)(C is
virtually identical to the requirenment of former sec.
6013(e)(1)(C); therefore, cases interpreting former sec. 6013(e)
remain instructive to our analysis. Jonson v. Conm ssioner, 118
T.C. 106, 115 (2002), affd. 353 F.3d 1181 (10th Cr. 2003);
Butler v. Conm ssioner, 114 T.C 276, 283 (2000); see al so Doyel
v. Comm ssioner, T.C Meno. 2004-35.
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v. Conm ssioner, supra at 287. Moreover, a taxpayer has reason

to know of an understatenent if she has a duty to inquire and

fails to satisfy that duty. Price v. Conm ssioner, supra at 965.

A requesting spouse has a duty to inquire when she “[knows]
enough facts to put her on notice that such an under st at enent
exists.” [d. W may inpute the requisite know edge to the
requesting spouse unless she satisfies her duty of inquiry.

Porter v. Commi ssioner, 132 T.C. at 211-212.

As we construe her argunent, petitioner contends that she
di d not know or have reason to know of the understatenents on the
joint returns at issue because she did not review them before
signing and the Thomassens’ expenditures and standard of living
during the years at issue were not |avish or unusual when
conpared to their past expenditures and standard of living. W
di sagr ee.

While not involved with Dr. Thomassen’s practi ce,
petitioner knew that during the years at issue it was successful
and that their nortgage paynents and famly’s househol d expenses
were paid primarily with incone fromthe practice.? During the
years at issue the Thomassens mai ntai ned the Newport Beach
property, supported eight children, paid for their children to

attend private Catholic schools, purchased a new not or hone,

24As noted, petitioner paid sone personal and famly
expenditures wth income fromher cello perfornmances.
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vacationed regularly, and nade trips overseas. |In addition,
sonetinme during their marriage and before 1972 Dr. Thomassen
acquired four parcels of real estate for investnent, using
earnings fromhis medical practice. Notw thstanding this
substantial |evel of personal expenditures, petitioner signed
returns year after year reporting no tax liability. Al though
petitioner was not versed in tax or financial matters, she was
col l ege educated. W believe a person in her circunstances could
reasonably be expected to know that the returns contained an
understatenent or that further inquiry was warranted. See Price

V. Conm ssioner, supra at 965; Butler v. Commi ssioner, 114 T.C.

at 283. Accordingly, we find that petitioner had reason to know
of the understatenents on the returns. Therefore, the

requi renment in section 6015(b)(1)(C is not satisfied, precluding
relief under subsection (b)(1) fromher income tax liabilities
for the remaining years at issue (1964, 1965, 1967, 1968, 1969,
and 1970).%

B. Section 6015(c) Reli ef

Petitioner also seeks relief pursuant to section 6015(c)
whi ch, generally speaking, relieves electing joint filers of

ltability for those portions of a deficiency not allocable to

2°Because petitioner does not satisfy subpar. (C, we need
not consi der whether she satisfies the requirenents of subpars.
(B) and (D) of sec. 6015(b)(1). See At v. Conmm ssioner, 119
T.C. 306, 313 (2002), affd. 101 Fed. Appx. 34 (6th Cr. 2004).
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them Subject to certain limtations not pertinent here, an
i ndi vidual may el ect relief under section 6015(c) if (1) at the
time of the election he or she is no longer nmarried to, or is
legally separated from the individual wth whomhe or she filed
the joint return to which the election relates, or has not been a
menber of the sane household as that person for the 12-nonth
period preceding the election, and (2) the election is made not
|ater than 2 years after the date on which collection activity
began against the individual. Sec. 6015(c)(3)(A) and (B). If a
spouse elects relief under section 6015(c), the spouse’s
“l'iability for any deficiency which is assessed wth respect to
the return shall not exceed the portion of such deficiency
properly allocable to the individual under subsection (d).” Sec.
6015(c)(1). An electing spouse bears the burden of proving how
much of any deficiency is allocable to himor her. Sec.

6015(c)(2); see Charlton v. Conm ssioner, 114 T.C. 333, 341

(2000) .

Petitioner satisfies the threshold eligibility requirenents
for electing section 6015(c) relief. Her request was tinely?®
and she was wi dowed from Dr. Thomassen when she made the el ection
in her relief request. See H Conf. Rept. 105-599, at 252 n. 16

(1998), 1998-3 C.B. 747, 1006.

26See supra note 22.
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However, petitioner has not nmet her burden of establishing
whi ch portions of the deficiencies for the years at issue are
all ocable to her. Petitioner admtted at trial that during the
years at issue she received inconme from playing the cello.
However, there is no evidence of the anmpbunt of cello incone
petitioner earned each year? nor of the amount, if any, that the
Thomassens reported on their joint returns. Moreover, there is
evi dence of other incone for the years in issue that is not
obviously allocable to Dr. Thomassen’s nedi cal practice. The
1969 notice of deficiency in evidence determ ned that the
Thomassens reported incone in addition to the gross receipts from
Dr. Thomassen’s practice (e.g., dividends, interest, and renta
and farmng incone). Petitioner has not denonstrated that none
of those itens is allocable in sone portion to her. Nbreover,
the financial particulars for 1969 create a reasonabl e inference
that the Thomassens had simlar income itens for the years in
i ssue that preceded and fol |l owed 1969.

In sum petitioner has not established the portions of the
deficiencies for the years in issue that are allocable to her.
VWhile it is true that the absence of the returns and the paucity

of other evidence related to these |ong-ago periods inpose a

2"The only estimte petitioner provided at trial was that
she earned approximately $18, 000 fromplaying the cello in 1974,
a year not in issue. However, that estimate suggests that her
earnings were not de mnims for the years at issue.



- 31 -
daunting burden on petitioner to conply with section 6015(c)(2),
the statute is clear that the burden falls squarely on petitioner
to establish the allocation. She has not done so, and as a
result her claimfor relief under section 6015(c) nust fail.
Accordingly, petitioner is not entitled to relief under section
6015(c) fromthe inconme tax liabilities for the remaining years
at issue (1964, 1965, 1967, 1968, 1969, and 1970).

C. Section 6015(f) Reli ef

1. | n Gener al

Petitioner also seeks relief under section 6015(f). Under
that section the Comm ssioner may relieve a taxpayer of joint and
several liability if (1) relief is not available to the
i ndi vi dual under section 6015(b) or (c), and (2) taking into
account all the facts and circunstances, it is inequitable to
hold the individual liable for any unpaid tax or deficiency (or
any portion of either). Sec. 6015(f). Pursuant to his
authority, under section 6015(f), to prescribe “procedures” for
granting equitable relief pursuant to that provision, the
Commi ssi oner has prescribed guidelines in Rev. Proc. 2003-61
2003-2 C.B. 296, for determ ning whether relief should be granted
under section 6015(f), effective for requests for relief filed on
or after Novenber 1, 2003. W consider those guidelines as well
as any other facts and circunstances to determ ne the appropriate

equitable relief. See sec. 6015(e)(1)(A, (f).



- 32 -

2. Factors Bearing on Equitable Reli ef

a. Thr eshol d Condi ti ons

Rev. Proc. 2003-61, sec. 4.01, 2003-2 C.B. at 297-298,
lists seven threshold conditions which generally nust be
satisfied for the Comm ssioner to grant relief if he determ nes
inthe light of all the facts and circunstances that it would be
inequitable to hold the requesting spouse liable for the incone
tax liability. Those conditions are: (1) The requesting spouse
filed a joint return for the taxable year for which relief is
sought; (2) relief is not available to the requesting spouse
under section 6015(b) or (c); (3) the requesting spouse applies
for relief no later than 2 years after the date of the
Comm ssioner’s first collection activity after July 22, 1998,
with respect to the taxpayer; (4) no assets were transferred
bet ween the spouses as part of a fraudul ent schene by the
spouses; (5) the nonrequesting spouse (i.e., the individual with
whom t he requesting spouse filed the joint return) did not
transfer “disqualified assets” (within the neani ng of section
6015(c)(4)(B)) to the requesting spouse; (6) the requesting
spouse did not file or fail to file the return with fraudul ent
intent; and (7) absent enunerated exceptions, the liability from
whi ch the requesting spouse seeks relief is attributable to an

item of the nonrequesting spouse.
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The parties do not dispute that conditions (1), (4), (5,
and (6) have been satisfied with respect to petitioner’s taxable
years 1964, 1965, 1967, 1968, 1969, and 1970. W have hel d
herein that relief is unavailable to petitioner under section
6015(b) or (c) for those years, satisfying condition (2). W
reject respondent’s contention that petitioner’s request for
relief under section 6015(f) was untinely.?®

That | eaves condition (7)--that the liability from which
relief is sought be attributable to itens of the nonrequesting
spouse. Respondent argues that condition (7) is not satisfied.
We have held herein that petitioner is ineligible for relief
under section 6015(c) because she could not establish which
portions of the deficiencies for the years at issue were
all ocable to her. W reached this conclusion in view of the fact
that petitioner earned inconme during the years at issue as a
professional cellist and that the Thomassens reported investnent,
rental, and farmng income in 1969 that had not been shown to be
solely allocable to Dr. Thomassen. For these sanme reasons,
petitioner mght not satisfy condition (7) with respect to al
l[iabilities at issue.

However, one of the exceptions to condition (7) enunerated
in Rev. Proc. 2003-61, supra, is that where the requesti ng spouse

establishes that he or she was a victimof abuse, equitable

28See supra note 22.
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relief may be granted notw thstanding that the deficiency nay be
attributable in part or in full to an item of the requesting
spouse. Rev. Proc. 2003-61, sec. 4.01(7)(d), states:

Abuse not anmpunting to duress. |If the requesting spouse
establishes that he or she was the victimof abuse prior to
the tine the return was signed, and that, as a result of the
prior abuse, the requesting spouse did not challenge the
treatment of any itens on the return for fear of the

nonr equesti ng spouse’s retaliation, the Service w !l

consider granting equitable relief although the deficiency
or underpaynent nmay be attributable in part or in full to an
item of the requesting spouse.

The casel aw construi ng what constitutes abuse not anounting
to duress? requires a case-by-case anal ysis of whether there was
enough abuse to nake it reasonable to conclude that the
requesti ng spouse was i npeded fromacquitting his or her
obligations under the Internal Revenue Code. See N hiser v.

Comm ssioner, T.C Meno. 2008-135 (and cases cited therein).

Abuse for this purpose may be physical or solely psychol ogical.
Id. There nust be substantiation, or at |east specificity,
regardi ng the clai med abuse; generalized clains of physical or
enotional abuse are insufficient. See id.

As our findings reflect, petitioner adduced specific
evi dence concerning Dr. Thomassen's propensity to inflict

psychol ogi cal abuse. There was credible testinony that his

21 f duress were shown, sec. 6015 relief would be
unavail able, as a return signed under duress is not a joint
return. See Brown v. Conm ssioner, 51 T.C 116, 120-121 (1968).
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tirades drove one of his children wwth a fragile psyche to
attenpt suicide. Another daughter’s college friends were so
appal l ed after witnessing a weekend’s worth of Dr. Thomassen’s
behavi or that they urged petitioner to find shelter for herself
and the younger children el sewhere. Petitioner consulted her
pri est regarding her husband s behavior, though he counsel ed
per sever ance- - perhaps m ndful of Dr. Thomassen’s role as a devout
pari shi oner who attended daily Mass. The evidence al so
denonstrates that Dr. Thomassen’s anxiety and rage were quite
susceptible of being triggered by nmatters relating to disputes
with the IRS. He conducted years-long litigation with the IRS in
whi ch he pursued tax-protester positions to the effect that the
Government | acked authority to investigate his finances or to
i npose an incone tax. W are fully persuaded that petitioner
endured circunstances which made her reluctant to chall enge the
treatment of any itenms on the joint returns in issue for fear of
Dr. Thomassen’ s psychol ogi cal abuse. Consequently, the fact that
sone of the deficiencies at issue nay be attributable to itens of
petitioner does not cause her to fail to satisfy condition (7).
See Rev. Proc. 2003-61, sec. 4.01(7)(d). She therefore satisfies
all seven threshold conditions in Rev. Proc. 2003-61, sec. 4.01,

for relief under section 6015(f).
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b. Li sted Factors

For requesting spouses who have satisfied the threshold
requi renents, Rev. Proc. 2003-61, sec. 4.03(2), 2003-2 C.B. at
298-299, then lists eight nonexclusive factors to consider in
determ ning whether it would be inequitable to hold the
requesting spouse liable for all or part of a deficiency.

These nonexcl usive factors include whether: (1) The
requesting spouse is separated or divorced fromthe nonrequesting
spouse; (2) the requesting spouse wll suffer econom c hardship
without relief; (3) the requesting spouse did not know or have
reason to know of the itemgiving rise to the deficiency; (4) the
nonr equesti ng spouse had a |l egal obligation to pay the
outstanding liability pursuant to a divorce decree or agreenent;
(5) the requesting spouse received a significant benefit (beyond
normal support) fromthe unpaid incone tax liability or item
giving rise to the deficiency; (6) the requesting spouse has nade
a good faith effort to conply with inconme tax | aws in subsequent
years; (7) the requesting spouse was abused by the nonrequesting
spouse; and (8) the requesting spouse was in poor nental or
physi cal health when signing the return or requesting relief.

The first five of the foregoing factors are relevant to the
determ nation of whether withholding relief is inequitable; the
| ast two factors weigh in favor of relief if present, but do not

wei gh against relief if not present. 1d. The revenue procedure
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further provides that no single factor will be determ native; al
relevant factors will be considered and wei ghed appropriately,

i ncluding those not listed. 1d.

i Marital Status

Petitioner was w dowed when she sought relief. For purposes
of section 6015(f), petitioner’s status of being a wdow is

“tantanmount to her being separated or divorced.” Rosenthal v.

Conmi ssioner, T.C. Menpb. 2004-89. This factor favors relief.

ii. Econom ¢ Har dship

Because petitioner is now deceased, there can be no econom c
hardship to her personally if equitable relief is denied. Jonson

v. Comm ssioner, 118 T.C. 106, 126 (2002), affd. 353 F.3d 1181

(10th Gr. 2003). Accordingly, this factor wei ghs agai nst
relief.

i Knowl edge or Reason To Know

We concl uded herein for purposes of section 6015(b) relief
that petitioner had reason to know of the itenms giving rise to
the deficiencies in the joint return years at issue--a factor
that, standing al one, weighs against equitable relief under Rev.
Proc. 2003-61, supra. However, Rev. Proc. 2003-61, sec.
4.03(2)(b)(i), provides that “A history of abuse by the
nonr equesti ng spouse may nitigate a requesti ng spouse’ s know edge
or reason to know.” As discussed, we are persuaded that

petitioner endured years of psychol ogi cal abuse from Dr.
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Thomassen, at the tinme the returns at issue were filed and
thereafter. There is reason to believe the abuse nay have been
exacerbated in the case of dealings with the IRS. 1In these
ci rcunst ances, petitioner was effectively precluded from neeting
ordinary duties of investigation and challenge concerning the
return positions taken during the years at issue. In line with
the revenue procedure, we conclude that petitioner’s reason to
know i s neutralized as a factor wei ghing agai nst equitable
relief.

iv. Nonr equesti ng Spouse’'s Legal
Qobligation

The Thomassens renained married until Dr. Thomassen’ s death.
As this factor concerns obligations arising pursuant to a divorce
decree or agreenent, it is inapplicable here. See Magee v.

Conmi ssioner, T.C. Meno. 2005-263; Ogonoski v. Conm ssioner, T.C.

Meno. 2004-52.

V. Si gni ficant Benefit

Rev. Proc. 2003-61, sec. 4.03(2)(a)(v), cites section
1. 6015-2(d), Income Tax Regs., as a guide for interpreting
significant benefit as a factor in determ ning whether it is
inequitable to hold a requesting spouse liable for a deficiency.
Section 1.6015-2(d), Incone Tax Regs., provides that “A
significant benefit is any benefit in excess of normal support.”

See also Terzian v. Conmm ssioner, 72 T.C. 1164, 1172 (1979).

Mor eover, because the | anguage of section 6015(f)(1) containing
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the equity test is virtually identical to the |anguage of forner
section 6013(e)(1) (D), caselaw construing former section
6013(e) (1) (D) remains hel pful in construing section 6015(f)(1).

See Mtchell v. Conm ssioner, 292 F.3d 800, 806 (D.C. Cr. 2002),

affg. T.C. Meno. 2000-332; Cheshire v. Conmm ssioner, 282 F.3d

326, 338 n.29 (5th Gr. 2002), affg. 115 T.C. 183 (2000): Jonson

V. Conm ssioner, supra at 119; Levy v. Conm ssioner, T.C. Meno.

2005-92.
Nor mal support is to be neasured by the circunstances of the

taxpayers. See Sanders v. United States, 509 F.2d 162, 168 (5th

Cr. 1975); Estate of Krock v. Comm ssioner, 93 T.C. 672, 678-

679 (1989); Flynn v. Conmm ssioner, 93 T.C 355, 367 (1989); Foley

V. Conm ssioner, T.C. Mnob. 1995-16.

Respondent contends that petitioner received a significant
benefit fromthe unpaid tax for the joint return years at issue,
citing the paynent of private Catholic school tuition for as many
as eight of petitioner’s children during those years, the
acquisition of a residence and four other parcels of real estate,
and the acquisition of a new notorhone.

Wiile the failure to pay any Federal inconme tax for the 6

joint return years at issue undoubtedly increased Dr. Thonassen’s
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di sposabl e i ncone, *® the question remai ns whether petitioner
significantly benefited as a result. For the reasons discussed
bel ow, we concl ude that she did not.
First, Dr. Thomassen controlled the famly’s finances and
al l owed petitioner very little access to his earnings. See Flynn

v. Conmm ssioner, supra at 367. Dr. Thomassen paid many househol d

expenses directly fromhis office, presumably those which
generated a nonthly or other periodic bill, such as utilities,
nortgage, and private Catholic school tuition. He gave
petitioner an allowance for other household expenses, but he was
SO parsinonious that petitioner, after using her cello earnings
for that purpose, had to borrow from her nother or sell personal
itenms to neet such expenses. The Thomassens’ house was furni shed
frugally. There is no evidence that petitioner received anything
| avish for her personal consunption as a result of the unpaid tax
for the joint return years at issue. W conclude that Dr.
Thomassen’ s paynment of househol d expenses did not extend beyond

normal support and therefore was not a significant benefit to

39The deficiencies for those years, which ranged from
$20, 000 to $57,000, may exaggerate the Thomassens’ taxable incone
for those years, in that the central dispute in each year
concerned Dr. Thomassen’s refusal, on constitutional and
religious grounds, to provide any financial information to
substantiate his Schedul e C deductions. Thus the deficiencies
may reflect the taxation of gross receipts to sonme extent
(al though the record suggests that at |east for 1969 respondent
al l owed certain Schedul e C expenses).
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petitioner within the nmeani ng of section 1.6015-2(d), |ncone Tax
Regs.

Second, sone of Dr. Thomassen’ s additional disposable incone
arising fromthe unpaid tax may well have enabled himto purchase
the four parcels of real estate he acquired for investnent
pur poses. Although these properties were titled in Dr.
Thomassen’ s and petitioner’s nanmes, the properties were sold in
1979 to satisfy the Thomassens’ tax liabilities for the years at
i ssue. Consequently, the properties did not provide a
significant benefit to petitioner.

Third, respondent enphasizes that petitioner significantly
benefited by virtue of the paynent of private Catholic school

tuition for as many as eight children during and after the joint

return years at issue, citing Jonson v. Conm ssioner, 118 T.C at
119-120, where this Court found that paynment of a couple’s
children’ s coll ege expenses significantly benefited the
requesting spouse. However, Jonson, involving coll ege expenses,

i s distinguishable fromthe instant case, which involves private
el ementary and secondary school tuition. Wile this Court has
generally held that the paynent of children’s college or graduate
school expenses constitutes a significant benefit to a requesting

spouse, see Jonson v. Conmi ssioner, supra at 126 (coll ege

expenses for three children); Levy v. Conm ssioner, supra (sane);

Weiss v. Commi ssioner, T.C Meno. 1995-70 (col |l ege and graduate
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school expenses for three children), the paynent of private
el ementary or secondary school expenses of the requesting
spouse’s children generally has not been held to constitute a

significant benefit, see Marzullo v. Conmm ssioner, T.C. Mno.

1997-261 (private school tuition for four children); Friedman v.

Commi ssioner, T.C Menp. 1995-576 (private secondary school and

col | ege expenses of two children); Foley v. Conm ssioner, supra
(private school expenses for two children).

G ven Dr. Thonmassen’s controlling behavior, his penurious
approach to househol d expenditures, and his devout Catholicism(a
religion to which petitioner converted in connection with her
marriage), one can easily infer that the decision to expend funds
for the Thomassen children to attend Catholic rather than public
schools reflected Dr. Thomassen’s priorities rather than
petitioner’s. In the particular circunstances of this case, we
conclude that petitioner did not significantly benefit by virtue
of the expenditures for private Catholic school tuition for the
Thomassen chi |l dren.

That | eaves the residence, the purchase of a new notorhone
and perhaps the donestic and foreign travel (although respondent
has not cited the travel as a significant benefit). W are not
per suaded that these expenditures exceeded normal support as
measured by the circunstances of the Thomassens. See Flynn v.

Commi ssi oner, supra at 366-367 (vacations, installation of
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backyard swi mmi ng pool, and gift of m nk coat to nonrequesting
spouse did not exceed normal support as neasured by taxpayers’
circunstances). As petitioner did not significantly benefit from
the unpaid tax at issue, this factor favors relief.

Vi . | ncone Tax Conpli ance

There is no evidence concerni ng whet her petitioner conplied
or made an effort to conply with incone tax laws in the taxable
years followi ng the years for which relief is sought. W assune
t hat respondent woul d have had ready access to evidence of any
significant nonconpliance by petitioner in these years, and he
has produced none. In this circunstances, this factor is at npst
neutral and does not wei gh against equitable relief.

vii. Abuse

As previously discussed, we are persuaded by the evidence
that petitioner was subject to substantial psychol ogi cal abuse
fromDr. Thomassen during the period in which the returns at
issue were filed and thereafter. Because Dr. Thomassen’s
behavi or worsened as his disputes with the I RS nushrooned, and
hi s abusi ve behavi our could be triggered by matters related to
his dealings with the RS, we believe that petitioner acqui esced
in filing the joint returns as proposed by Dr. Thomassen to keep
the peace and avoid his rage. Thus we conclude that petitioner’s
actions with respect to filing the returns at issue, including

chal I engi ng any of the positions taken thereon, were
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significantly affected by her fear of retaliatory psychol ogical
abuse. Consequently, spousal abuse wei ghs very heavily as a
factor favoring equitable relief.3!

Viiil. Mental or Physical Health

There is no evidence that petitioner suffered significant
mental or physical health problens at the tine she signed the
joint returns at issue (other than the psychol ogi cal abuse
di scussed). Petitioner testified that she had cancer at the tine
she requested relief, and she died after the trial. The absence
of a health problemat the time the returns were signed does not
wei gh against relief. See Rev. Proc. 2003-61, sec. 4.03(b).
Because a requesting spouse’s health at the time of the request
for relief inplicates considerations simlar to those that arise
in the case of the econom ¢ hardship factor, we concl ude that
petitioner’s death makes her health at the tinme she requested

relief irrelevant. Cf. Jonson v. Conm ssioner, supra at 126 (no

econom ¢ hardshi p where requesting spouse is deceased). This

factor is therefore neutral.

3lRespondent contends that an additional factor, beyond
t hose enunerated in Rev. Proc. 2003-61, 2003-2 C.B. 296, also
wei ghs against relief; nanely, petitioner has “uncl ean hands”
because she participated in the schene to fraudulently convey the
Thomassens’ real property so that it would not be available to
satisfy their income tax obligations. W conclude instead that
to the extent petitioner may have executed docunents to effect
t he fraudul ent conveyances, she did so as a result of the sane
psychol ogi cal abuse that resulted in her joining in the joint
returns at issue.



3. Concl usi on

Petitioners satisfies all the threshold eligibility
requirenents for equitable relief listed in Rev. Proc. 2003-61
supra. Anong the revenue procedure’s |listed factors,
petitioner’s marital status, absence of significant benefit, and
hi story of abuse favor equitable relief. In the circunstances of
this case, abuse by the nonrequesting spouse wei ghs very heavily
in favor of relief, since we are persuaded that the abuse
rendered petitioner essentially incapable of challenging her
spouse regarding the positions taken on the joint returns.

Wei ghi ng against relief is the absence of econom c hardship. Al
remaining listed factors are neutral or inapplicable. On

bal ance, pursuant to section 6015(f), taking into account all the
facts and circunstances, we conclude that it would be inequitable
to hold petitioner liable for the deficiencies for taxable years
1964, 1965, 1967, 1968, 1969, and 1970. W therefore hold that
petitioner is entitled to relief under section 6015(f) with
respect to the deficiencies for those years.

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we concl ude that
they are wthout nerit, irrelevant, or noot.

To reflect the foregoing,

An appropriate decision

will be entered.




