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JACOBS, Judge: This case was heard pursuant to the

provi sions of section 7463 of the Internal Revenue Code in effect

at the tine the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1Subsequent section references are to the Internal

Revenue

Code as anended, and all Rule references are to the Tax Court

Rul es of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a $2,132 deficiency in petitioner’s
2004 income tax. Respondent also determ ned that petitioner was
liable for a $479.70 addition to tax under section 6651(a)(1) for
failure to file a tinely return and a $223.86 addition to tax
under section 6651(a)(2) for failing to tinely pay the tax when
due. The deficiency arose as a consequence of respondent’s
determ nation that petitioner earned but did not report incone of
$12,500 for 2004.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Pennsyl vani a when he filed his petition.

Petitioner did not file a Federal incone tax return, and
made no tax paynents of any kind, with respect to 2004. Using
information contained in a Form 1099-M SC, M scel | aneous | ncone,
submtted to respondent by Saraceni Brothers, a construction
conpany, respondent prepared, pursuant to section 6020(b), a
substitute for return for petitioner for 2004 which showed t hat
petitioner received sel f-enploynent incone of $12,500. After
adj usting petitioner’s gross inconme for a personal exenption and

t he standard deduction, respondent determ ned that petitioner’s
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t axabl e i ncome was $3, 667, the inconme tax owed was $366, and the
tax owed with respect to self-enploynment income was $1, 766, for a
total tax owed of $2,132.

Petitioner tinely filed a petition disputing respondent’s
determnation with the single statenent that petitioner “was not
enpl oyed on dates indicated.”

In the years precedi ng 2004 petitioner engaged in various
bui | di ng and construction activities, such as welding, truck
driving, and carpentry. He began working for Saraceni Brothers
in the 1990s and worked for at |east one other conpany.

Petitioner initially denied that he received any anmounts
from Saraceni Brothers during 2004, although he acknow edged t hat
he did not keep any records of his earnings. Upon being shown
checks from Saraceni Brothers totaling $600 whi ch he had cashed,
petitioner conceded that during 2004 he “maybe worked a coupl e of
weeks for Saraceni Brothers” as a carpenter.

Later during cross-exam nation, petitioner conceded that in

addition to the $600 evi denced by the cancel ed checks, in 2004 he

received “maybe |ike $50, sonething like that. | nmean, it was
not hi ng over $100 in cash.” As the briefing schedul e was bei ng
di scussed, petitioner remarked to the Court: “I’Il leave it in

your hands, but | did not receive any cash with that kind of

nmoney.” To the Court’s inquiry as to how nuch noney petitioner
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t hought he did receive in cash, petitioner replied: *“Probably
about |ike $1,000, sonething like that, $1,100.”

We find petitioner’s belief that he did not receive the
entire $12,500 in conpensation was sincere but that his
recol l ection of the events of 2004 relating to his enpl oynent was
faul ty.

Joseph Saraceni, who was a partner of Saraceni Brothers in
2004, testified that petitioner worked for Saraceni Brothers in
2004 as a carpenter and plunber and had been paid $12,500. M.
Saraceni testified that he prepared a Form 1099 reporting
petitioner’s conpensation to the Internal Revenue Service. M.
Saraceni testified that: (1) Petitioner requested to be paid,
and was paid partly, in cash, (2) the conpany maintained a
| edger which reflected cash paynents to petitioner and ot her
subcontractors, and (3) this | edger was the basis upon which M.
Saraceni prepared the Form 1099. W found M. Saraceni’s
testinony to be credible.

Di scussi on

The taxpayer ordinarily bears the burden of proving that the
Commi ssioner’s deficiency determ nations are incorrect. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). However,

t he burden of proof may shift to the Conm ssioner if the taxpayer
has produced credi ble evidence relating to the tax liability at

i ssue and has net his substantiation requirenments, nmaintained
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requi red records, and cooperated with the Secretary’s reasonabl e
requests for docunents, w tnesses, and neetings. Sec. 7491(a).
Furthernore, section 6201(d), as pertinent here, provides that in
any court proceeding, if a taxpayer asserts a reasonabl e dispute
with respect to any itemof income reported on an information
return (such as a Form 1099 filed by a third party) and the
t axpayer has fully cooperated with the Internal Revenue Service,
t he Comm ssi oner has the burden of produci ng reasonabl e and
probative information concerning the deficiency in addition to
the information return. Finally, we are m ndful that the Court
of Appeals for the Third Circuit, to which this case woul d be
appeal able if it had not been heard pursuant to section 7463,
requires the Comm ssioner’s determ nation of unreported incone to
be supported by sone evidence |linking the taxpayer to the tax-
generating activity in order for the determnation to be entitled
to the presunption of correctness. See, e.g., Basile v.

Conmi ssioner, T.C. Menp. 2005-51 n. 2.

Petitioner did not argue that section 7491(a) operates to
shift to respondent the burden of proof regarding the unreported
income adjustments. Nor did he introduce any evidence that he
satisfied the requirenents of section 7491(a). In fact,
petitioner admtted that he did not keep any record of his
earnings for 2004. Even if we were to assune that petitioner has

asserted a reasonabl e dispute with respect to the unreported
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i ncome reported on the Form 1099 subm tted by Saraceni Brothers,
we find that respondent, through M. Saraceni’s testinony,
descri bed supra, has produced reasonabl e and probative
i nformati on concerning that information return and has |inked
petitioner to the incone-generating activity. W concl ude,
therefore, that petitioner has the burden of proof regarding
respondent’s determ nation that petitioner had unreported incone.
Section 61(a) defines gross incone for purposes of
cal cul ating taxable incone as “all inconme from whatever source
derived”. In addition to the incone tax inposed by section 1
section 1401 i nposes a tax on the self-enploynent incone of
i ndividuals. Self-enploynent incone neans the net earnings from
sel f-enpl oynent derived by an individual. Sec. 1402(b). An
i ndividual is subject to self-enploynent tax if his or her net
earni ngs from sel f-enpl oynent exceed $400 for the taxable year
Sec. 1402(b)(2).
Petitioner admtted at trial that he worked for Saraceni
Brot hers during 2004 (al though he asserted the opposite in his
petition) and that he received $600 in conpensation from Saracen
Brothers in the formof checks as well as additional cash. In
contrast to petitioner’s contradictory testinony and | ack of
substanti ating evidence, respondent introduced credible
docunent ary evidence and testinony that petitioner earned $12, 500

from Saraceni Brothers in 2004. W hold that petitioner failed
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to carry his burden of proving that respondent’s determ nation
was incorrect.

Under section 7491(c), the Comm ssioner bears the burden of
production with respect to a taxpayer’s liability for penalties
or additions to tax. This neans that the Comm ssioner nust “cone
forward with sufficient evidence indicating that it is
appropriate to i npose the relevant penalty.” H gbee v.

Comm ssioner, 116 T.C 438, 446 (2001). In instances where an

exception to the penalty or addition to tax is afforded upon a
show ng of reasonabl e cause, the taxpayer bears the burden of
denonstrating such cause. 1d. at 446-447

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinmely return unless it is shown that the failure is due
to reasonabl e cause and not to wllful neglect. “[R]easonable
cause” is described by the applicable regulations as the exercise
of “ordinary business care and prudence”. Sec. 301.6651-1(c)(1),

Proced. & Admn. Regs.; see also United States v. Boyle, 469 U S

241, 246 (1985). “[Willful neglect” is interpreted as a
“conscious, intentional failure or reckless indifference.”

United States v. Boyle, supra at 245. Moreover, “taxpayers who

deliberately omt to file returns nust use reasonable care to
ascertain that no returns are necessary, and that in the absence
of obtaining conpetent advice, the m staken belief on the part of

a taxpayer that no return was required under the statute does not
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constitute reasonabl e cause for nonconpliance.” Shomaker v.

Comm ssioner, 38 T.C. 192, 202 (1962).

Respondent has net his burden of production. Petitioner
admtted that he failed to file a Federal inconme tax return for
2004. Petitioner’s explanation is that he did not believe that
he earned enough inconme in 2004 to generate any tax liability.
Thi s erroneous and unconfirmed belief does not anount to
reasonabl e cause for failing to file a tax return. Even if we
accepted petitioner’s assertion that he earned no nore than the
$600 that he admtted receiving, he would have been |iable for
sel f-enpl oynent tax, as the threshold anount under section
1402(b)(2) is $400. Consequently, we sustain respondent’s
inposition of an addition to tax pursuant to section 6651(a)(1).

Section 6651(a)(2) inposes an addition to tax for failure to
pay the amobunt of tax shown on a return. The addition to tax
applies only when an anount of tax is shown on a return. Cabirac

v. Comm ssioner, 120 T.C. 163, 170 (2003). Under section 6651(Q)

a return prepared by the Secretary pursuant to section 6020(b) is
treated as a return filed by the taxpayer for the purpose of
determ ning the amount of an addition to tax under section
6651(a) (2).

Respondent prepared a return for petitioner that qualifies

as a return for purposes of section 6651(a)(2). See \Weeler v.

Comm ssi oner, 127 T.C. 200, 208-210 (2006), affd. 521 F.3d 1289
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(10th Gr. 2008). This returnis “prima facie good and
sufficient for all |egal purposes.” Sec. 6020(b)(2). Petitioner
failed to pay his 2004 tax liability as shown on the return
prepared by the Secretary. Accordingly, respondent has nmet his
burden of production with respect to the section 6651(a)(2)
addition to tax. Because petitioner has not denonstrated
reasonabl e cause and has offered no reason for failing to pay the
amount of tax shown on the 2004 return other than that he did not
beli eve he had received paynent from Saraceni Brothers (a belief
he later admtted was incorrect), he is liable for an addition to

tax pursuant to section 6651(a)(2).

Deci sion will be entered

for respondent.




