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WOLFE, Special Trial Judge: This case was heard pursuant to
the provisions of sections 6330(d) and 7463 of the Internal
Revenue Code in effect when the petition was filed. Unless
ot herwi se indicated, all subsequent section references are to the
I nternal Revenue Code in effect at relevant tinmes. The decision
to be entered is not reviewable by any other court, and this

opi ni on should not be cited as authority.
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The issue for decision is whether respondent’s Appeals
of ficer abused his discretion in sustaining a proposed levy to
collect petitioner’s unpaid incone tax liability for 1997
following a collection due process hearing (CDP hearing) under
section 6330.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Wen he filed his
petition, petitioner resided in Rockford, Illinois.

Petitioner and his fornmer wife, Jacynth R Thorpe (Ms.
Thorpe), filed a joint inconme tax return for 1997. Follow ng an
exam nation of their 1997 return, petitioner and Ms. Thorpe
agreed to a tax deficiency plus additions to tax. The total
liability for taxes and additions to tax for 1997 is
approxi mately $7, 000.

In March 1999, petitioner filed a chapter 7 bankruptcy
petition, and he was granted a discharge in his bankruptcy case
on April 25, 2001. Petitioner’s Federal incone tax liabilities
wer e not di scharged.

On August 6, 2001, respondent issued a Final Notice--Notice
of Intent to Levy and Notice of Your Right to a Hearing (final
notice) to petitioner and Ms. Thorpe in connection with their

i ncone tax assessnents for 1997. On August 20, 2001, petitioner
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responded to the final notice by tinmely filing a Form 12153,
Request for a Collection Due Process Hearing. |In pertinent part,
petitioner’s Form 12153 stated: “The anmount owed shoul d be
shared between both spouses. W are presently separated
(legally) and have filed for a divorce wwth the State of Georgia
where Ms. Thorpe now resides pernmanently”.

The Form 12153 purportedly was filed jointly by petitioner
and Ms. Thorpe, but actually petitioner filed the request for a
CDP hearing without Ms. Thorpe’s knowl edge and consent and
printed her signature on the form Petitioner provided Ms.
Thorpe’ s Social Security nunmber and current honme address on the
Form 12153, and respondent’s Appeals Ofice attenpted to contact
her to determ ne whether she wanted to join the CDP hearing.

Ms. Thorpe did not respond to respondent’s notification attenpt
and was not a party to the CDP hearing.

The Form 12153 includes the follow ng instruction: “If you
bel i eve that your spouse or forner spouse should be responsible
for all or a portion of the tax liability fromyour tax return,
check here [__] and attach Form 8857, Request for |nnocent Spouse
Relief, to this request.” Petitioner placed a check mark in the
box, but did not attached a Form 8857 to the Form 12153. On
Novenber 28, 2001, the Appeals Ofice sent petitioner an
addi tional copy of a Form 8857 to conplete and return if he stil

wanted to allocate the tax liability between hinself and Ms.



- 4 -
Thorpe. Once again, petitioner did not return the Form 8857 to
the Appeals Ofice, and at the tinme of trial he had not filed a
Form 8857 with the Internal Revenue Service.

Petitioner’s divorce fromMs. Thorpe was finalized on March
12, 2002, by the Illinois Crcuit Court in Wnnebago County,
II'linois. The divorce decree ordered that the inconme tax debt be
split evenly between petitioner and Ms. Thorpe. Ms. Thorpe was
awar ded custody of the couple’s only child, subject to
petitioner’s “reasonabl e and seasonable visitation”, and
petitioner was ordered to pay child support of $116 weekly.

Petitioner’s case was assigned to an Appeals officer from
respondent’s Appeals Ofice in Peoria, Illinois. On February 20,
2003, petitioner discussed his case with the Appeals officer
during a tel ephone conference. The record is silent as to the
substance of this tel ephone conference, except as quoted below in
an excerpt fromthe notice of determ nation

On April 14, 2003, the Appeals officer issued to petitioner
a Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determ nation), in which he
sustai ned the proposed levy to collect petitioner’s 1997 tax
l[tability. The notice of determnation set forth the foll ow ng
expl anation regarding the Appeals officer’s consideration of
petitioner’s request that liability on his 1997 joint return be

shared equally with his fornmer wfe:
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Per form 12153, the only issue raised by the taxpayer
was that the amount owed shoul d be shared between both
spouses. At that time, 8-16-2001, the taxpayer was not
yet divorced. The taxpayer’s divorce decree is dated
3-12-2002. Per that decree, “the incone tax debt shal
be split equally between the parties.”

As previously nentioned, the taxpayer’s ex-w fe,
Jacynth Thorpe, did not respond to the Appeals Ofice's
correspondence relative to her participation in the CDP
proceedi ngs. Therefore, regular collection enforcenent
procedures remain in effect relative to her 1997 joint
tax liability. The IRS is authorized to satisfy the
joint liability fromthe inconme and/ or assets of either
or both spouses, depending on where the funds can be
obt ai ned the qui ckest and easiest. |If Jacynth Thorpe
does not conply with the court order and voluntarily
pay her equal share of the bal ance due, the taxpayer
has recourse in civil court, but not through the IRS.

On the form 12153, the taxpayer checked the box which

i ndicated that a form 8857, Request for |Innocent Spouse
Relief, was attached. That formwas not attached to
the form 12153 and there is no record that one was ever
submtted to the IRS. A blank form 8857 was sent to

t he taxpayer by Appeals on 11-28-2001 to conplete and
return if he wanted to request Innocent Spouse Relief.
That form was never returned either. Therefore, the

t axpayer has no formal request for |Innocent Spouse
relief in the system Consequently, that issue wll
not be addressed further.

The notice of determ nation includes the follow ng
expl anation of the Appeals officer’s consideration of collection
alternatives proposed by petitioner:

Concerning any alternative neans of collection, on 2-
20- 2003, the taxpayer stated that his wages were
presently being garnished for student |oans and that he
is currently paying child support. He also indicated
that if he did not qualify for a hardship (currently
not collectible) status, that he would try to nake

mont hly paynments, if the paynent anpbunt was not

prohi bitive.
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However, the taxpayer does not currently qualify for a
hardshi p status or even an install nent agreenent.
Transcripts reflect that he has not filed a return for
2000 and that he earned nore than the $7,200 of gross
inconme required for having to file a return for that
year. During his CDP hearing on 2-20-2003, the

t axpayer al so indicated that he woul d have both his
2000 and 2002 returns filed by the end of February and
woul d send copies to the Appeals Ofice. As of 4-7-
2003, a transcript of his account reflects that neither
of those returns have been filed. The Appeals Ofice
has not received copies of any returns as of that date
ei t her.

Upon receiving the notice of determ nation, petitioner
tinely filed a petition with this Court under section 6330(d).
The underlying tax liability is not in dispute in this case.

Di scussi on

A. Ceneral Rul es

Section 6330 entitles a taxpayer to notice and an
opportunity for a hearing before certain lien and | evy actions
are taken by the Comm ssioner in the process of collecting unpaid
Federal taxes. Upon request, a taxpayer is entitled to a “fair
hearing” conducted by an inpartial officer fromthe Ofice of
Appeals. Sec. 6330(b)(1), (3). At the hearing, the Appeals
officer is required to: (1) Ootain verification fromthe
Secretary that the requirenents of applicable | aw and
adm ni strative procedure have been net; (2) consider any rel evant
i ssue raised by the taxpayer related to the unpaid tax or
proposed | evy, including appropriate spousal defenses, challenges

to the appropriateness of collection actions, and offers of
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collection alternatives; and (3) consider whether any proposed
col l ection action bal ances the need for the efficient collection
of taxes with the legitimte concern of the taxpayer that any
collection action be no nore intrusive than necessary. Sec.
6330(c). A hearing may be conducted face to face, by tel ephone,
or through witten correspondence. Sec. 301.6330-1(d)(2), QA-
D7, Proced. & Adm n. Regs.

This Court has jurisdiction to review the Comm ssioner’s
adm ni strative determ nation under section 6330(d). Were, as
here, the validity of the underlying tax liability is not at
i ssue, we review the determ nation for abuse of discretion. Sego

v. Conmm ssioner, 114 T.C 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176, 181-182 (2000). An abuse of discretion occurs when
an Appeal s officer takes action that is arbitrary, capricious, or

wi t hout sound basis in fact or law. See Wodral v. Conm ssioner,

112 T.C. 19, 23 (1999).

B. Separation of Joint and Several Liability

In general, spouses are jointly and severally liable for any
tax liability arising froma joint return. Sec. 6013(d)(3). At
a collection due process hearing, a taxpayer is entitled to raise
rel evant spousal defenses, including a request for relief
fromjoint and several liability on a joint return under section
6015. Sec. 6330(c)(2)(A(i). Wen a section 6015 claimis

raised at a CDP hearing, the claimis governed in all respects by
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t he provisions of section 6015 and the regul ati ons and procedures
t hereunder, and the taxpayer nust submt the claim®“in witing
according to rules prescribed by the Comm ssioner or the
Secretary.” Sec. 301.6330-1(e)(2), Proced. & Adm n. Regs.

Section 6015 provides three types of relief fromjoint and
several liability: (1) Full or apportioned relief under section
6015(b) if, anong ot her requirenents, the requesting spouse
“establishes that in signing the return he or she did not know,
and had no reason to know of an understatenent of tax; (2)
proportionate tax relief under section 6015(c) for a requesting
spouse who is divorced or legally separated or has not been a
menber of the sane household as the nonrequesting spouse for the
preceding 12 nonths; and (3) equitable relief under section
6015(f) for a requesting spouse not eligible for relief under
ei ther section 6015(b) or (c).

On his Form 12153, petitioner stated that he was entitled to
the benefits of a spousal defense of the type provided for in
section 6015(c) for a spouse who is divorced, |egally separated,
or no longer a nenber of the same household as the other spouse
for at least 12 nonths. The requesting spouse is required to
el ect the application of section 6015(c) not |later than 2 years
after the date on which collection activities have begun with
respect to the requesting spouse. Sec. 6015(c)(1), (3)(B). Once

a valid section 6015(c) election is in effect, the spouses’ joint
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and several liability is separated under the allocation rul es of
section 6015(d). Sec. 6015(c)(1). In general, section 6015(d)
provi des that the requesting spouse’s share of the tax liability
is determned by allocating the itens giving rise to the
deficiency to each spouse as if the fornmer spouses had originally
filed separate returns. Sec. 6015(d)(3)(A).

The Appeals officer rejected petitioner’s claimfor section
6015(c) relief on the basis that petitioner did not have a
“formal request for Innocent Spouse relief in the systeni because
he failed to file a Form 8857. In review ng the Appeals
officer’s determnation for an abuse of discretion under section
6330(d), we must consider whether petitioner’s other witten
communi cations with respondent’s Appeals O fice constituted an
el ection for relief under section 6015(c).

Section 6015(c) does not specify the manner in which a
taxpayer may file an election for relief. The regulations issued
under section 6015 provide as foll ows:

To elect the application of 8 1.6015-2 [section 6015(b)

relief] or 1.6015-3 [section 6015(c) relief] * * * a

requesti ng spouse nust file Form 8857, “Request for

| nnocent Spouse Relief” (or other specified form;

submt a witten statenent containing the sane

information required on Form 8857, which is signed under

penal ties of perjury; or submt information in the

manner prescribed by the Treasury and IRS in forns,

rel evant revenue rulings, revenue procedures, or other

publ i shed gui dance * * *,

Sec. 1.6015-5(a), Incone Tax Regs. Under the section 6015

regul ations, a requesting spouse is not required to file a Form
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8857 but can nmake a valid election by submtting an equival ent
witten statenment. These regul ations were i ssued as proposed
regul ati ons on January 17, 2001, and section 1.6015-5(a) remai ned
unchanged when the regul ations were issued in final formon July
17, 2002. T.D. 9003, 2002-2 C. B. 294. Section 1.6015-5, I|ncone
Tax Regs., applies to elections nade on or after July 18, 2002.
Sec. 1.6015-9, Inconme Tax Regs.!?

The only witten conmunication in this record that could be

considered an election for separate liability under section

6015(c) is the statenment on petitioner’s Form 12153.2 The Form

! In addition to issuing regulations in proposed and fi nal
formunder sec. 6015, the IRS al so provi ded gui dance on the
procedure for electing equitable relief for purposes of sec.
6015(f) in Rev. Proc. 2000-15, 2000-1 C. B. 447, effective on Jan.
18, 2000. Rev. Proc. 2000-15, sec. 5, 2000-1 C B. at 449,
provi des:

A requesting spouse seeking equitable relief under
8 6015(f) or 66(c) nmust file Form 8857, Request for |nnocent
Spouse Relief (and Separation of Liability, and Equitable
Relief), or other simlar statenment signed under penalties
of perjury, within 2 years of the first collection activity
agai nst the requesting spouse. |If a requesting spouse has
already filed an application for relief under 8 6015(b) or
8 6015(c), the Service will consider whether equitable
relief under 8 6015(f) is appropriate for the portion of the
liability for which relief under 8 6015(b) or 8§ 6015(c) is
not available. A subsequent filing of a request for
equitable relief under 8 6015(f) is not necessary.

2 As noted in the text above, petitioner stated on the Form
12153 that “The amount owed shoul d be shared between both
spouses. W are presently separated (legally) and have filed for
a divorce with the State of CGeorgia where Ms. Thorpe now resides
permanently”. The statenent subsequently was suppl enented by a
copy of petitioner’s divorce decree fromMs. Thorpe, dated Mar.

(continued. . .)
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12153 was signed by petitioner under penalties of perjury but was
submtted while the section 6015 regulations still were in
proposed form Wil e proposed regul ations nay not be “conpetent

authority”, see Houston Ol & Mnerals Corp. v. Conm ssioner, 92

T.C. 1331, 1388 (1989), affd. 922 F.2d 283 (5th Gr. 1991); E. W

Wolworth Co. v. Conmm ssioner, 54 T.C 1233, 1265-1266 (1970),

here they may be useful as a guide in view of their adoption
approximately a year after petitioner conpleted his Form 12153.
Under these circunstances, we do not believe it is necessary or
appropriate for us to ignore the proposed regul ati ons.

In the absence of contrary authority defining an el ection
for section 6015(c) purposes, under the circunstances here, we
may consider petitioner’s statenent on the Form 12153 as a valid
election if it sufficiently communi cates the el enents required
for relief under section 6015(c).

On the Form 12153, petitioner clearly stated that he was
seeking to separate joint and several liability on his 1997 joint
return. The statenent inforned the Appeals officer that the
Thorpes were legally separated and provided Ms. Thorpe s Soci al
Security nunber and new address to allow the Appeals officer to
notify Ms. Thorpe of her right to join the CDP hearing and

intervene in petitioner’s section 6015(c) claim Petitioner did

2(...continued)
12, 2002, requiring that “the income tax debt shall be split
equal |y between the parties”.
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not provide information specifying how each itemgiving rise to
the Thorpes’ 1997 tax liability should be allocated for purposes
of section 6015(d), but he stated that the tax liability should
be evenly divided between the spouses and furni shed a divorce
decree to that effect.

Petitioner’s statenent on the Form 12153 sufficiently
communi cated the el enments required under section 6015(c) and
shoul d be considered a valid separate liability election. The
Appeal s officer’s refusal to consider petitioner’s request for
relief under section 6015(c) was based upon his absol ute
requi renent that petitioner file a Form 8857 wi thout regard to
whet her petitioner filed an equivalent witten request for
relief. Although petitioner plainly had requested relief from
joint and several liability on his Form 12153 and provi ded a copy
of his divorce decree requiring an even split of the tax
l[iability, the Appeals officer declined to investigate the issue
further and instead suggested that petitioner take “recourse in
civil court” regardl ess of the cost and inconveni ence of further
action in State courts.

Wil e the Appeals officer was not bound by the allocation
set forth in the divorce decree, the statenment on petitioner’s
Form 12153, suppl enented by the rel evant portion of the divorce
decree, qualifies as a section 6015(c) election. |If petitioner

was not entitled to section 6015(c) relief according to the
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allocation rules of section 6015(d), the Appeals officer could
have considered, w thout the necessity for a separate section
6015(f) election, whether equitable relief under section 6015(f)
was appropriate for the portion of the liability for which
section 6015(c) relief was not available. Rev. Proc. 2000-15,
sec. 5, 2000-1 C.B. 447, 449; see supra note 1. The
nonr equesting spouse’s legal liability is a factor that usually
wei ghs in favor of the requesting spouse’s claimfor equitable
relief. Rev. Proc. 2000-15, sec. 3.03(e), 2000-1 C B. at 449.
The Appeals officer’s refusal to discuss or consider the issue of
petitioner’s request for relief under section 6015(c) raised in
the Form 12153 or to consider relief under section 6015(f) was
arbitrary, capricious and w thout sound basis in | aw

Under the circunstances of this case, we hold that the
Appeal s officer abused his discretion in declining to consider
petitioner’s section 6015(c) claimat his CDP hearing.

C. Coll ection Alternatives

Petitioner proposed collection alternatives at his CDP
hearing by urging that he qualified for currently not collectible
status on account of hardship and suggesting, alternatively, an
instal |l ment agreenent. The Appeals officer determ ned that
petitioner was not eligible for a collection alternative because
petitioner had failed to file an income tax return for 2000. W

have consistently upheld an Appeals officer’s determ nation not
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to consider a collection alternative when a taxpayer is not

current with his incone tax filings. Rodriguez v. Conm ssioner,

T.C. Meno. 2003-153; Ashley v. Commi ssioner, T.C Meno. 2002-286.

At the CDP hearing, the Appeals officer granted petitioner a
reasonabl e amount of tinme to becone current with his incone tax
filings, but petitioner did not do so. The Appeals officer did
not abuse his discretion in rejecting petitioner’s collection
alternative proposals.

D. Remand of Petitioner's Case to Appeals Ofice

Where a taxpayer is not afforded a proper opportunity for a
heari ng under section 6330, the Court may remand the case to the
Appeals Ofice to hold a hearing if we “believe that it is either

necessary or productive”. Lunsford v. Conm ssioner, 117 T.C

183, 189 (2001); Day v. Comm ssioner, T.C Meno. 2004- 30.

Since we hold that petitioner filed a valid election for
relief under section 6015(c), the Appeals officer was obligated
to consider this spousal defense at the CDP hearing under section
6330(c)(2)(A)(i). Petitioner and Ms. Thorpe were legally
separated at the tine the election was filed and divorced at the
time of the CDP hearing, and we believe it is necessary and
likely to be productive for us to remand this case to the Appeals
Ofice to determne the correct allocation of the tax liability

bet ween petitioner and Ms. Thorpe under section 6015(c) and (d).
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

An appropriate order

will be issued.




