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MVEMORANDUM OPI NI ON

LARO Judge: This collection case was submtted to the
Court for decision without trial. See Rule 122.1' Petitioners

Darell L. Titsworth (M. Titsworth) and Vicky L. Titsworth (M.

1Unl ess ot herwi se indicated, section references are to the
| nt ernal Revenue Code, and Rule references are to the Tax Court
Rul es of Practice and Procedure. Dol | ar anpbunts are rounded.
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Titsworth) petitioned the Court to review the determ nati on of
respondent’s O fice of Appeals (Appeal s) sustaining a proposed

| evy upon their property. See sec. 6330(d)(1). Respondent
sought the levy to collect frompetitioners approxi mately $33, 652
of unpaid Federal inconme tax liabilities for 2001, 2002, 2005,
and 2006 (subject years).? W decide whether Appeals abused its
di scretion in rejecting petitioners’ $500 offer to conprom se
$33, 652 of Federal income tax liabilities. W hold it did not.

Backgr ound

The facts in this background section are obtained fromthe
parties’ stipulation of facts and the acconpanying exhibits. W
incorporate the stipulated facts and the exhibits herein by this
reference, and we find the stipulated facts accordingly.

| . Petitioners

Petitioners are husband and wi fe who resided in Arkansas
when their petition was filed. They have at |east one son, N.T.
At all relevant tines, M. Titsworth operated a real estate
rental and appraisal business as a sole proprietor. He also
served as a nenber of the board of directors of the G sero Place
Hunting Club (Cisero). Petitioners are good friends with Robert
Lawy (M. Lawy) and Patricia Lawy (collectively, Lawys).

Since 1984, petitioners have relied upon the Lawys for real

2\ use the term “approxi matel y” because this anpbunt was
conputed before this proceedi ng and has since increased on
account of interest.
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estate financing, principally in the formof purchase noney
nort gages (Lawy nortgages).

1. Nonpaynment of Taxes and Final Levy Notices

Petitioners filed Federal income tax returns late for the
subj ect years but did not pay the reported tax liabilities. On
July 28, 2008, respondent issued to each petitioner a separate
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing (final levy notices). The final Ievy notices advised
petitioners that respondent intended to |evy upon their property
to collect $33,652 of Federal incone tax liabilities for the
subj ect years. The final levy notices also inforned petitioners
that they could appeal the proposed |evy by requesting a
coll ection due process (CDP) hearing with Appeals. On August 20,
2008, in response to the final |evy notices, petitioners’
representative submtted Form 12153, Request for a Collection Due
Process or Equivalent Hearing, indicating their intention to
submt an offer-in-conprom se as a collection alternative to the
proposed | evy.

[11. Ofer-in-Conpron se Subm ssion

On August 27, 2008, petitioners submtted a Form 656, O fer
i n Conprom se, based on doubt as to collectibility and offered to
pay $500 in a lunp sumto conprom se their unpaid Federal incone
tax liabilities for the subject years and 2003, 2004, and 2007.

In support of their offer, petitioners provided a Form 433-A,
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Coll ection Information Statenent for Wage Earners and Sel f -
Enpl oyed I ndividuals, a Form 433-B, Collection Information
Statenent for Businesses, for G sero, and supporting docunents.
The Form 433-A reported personal assets including, anong
ot her things, cash of $1,700, two personal bank accounts totaling
$6, 746, four autonobiles, three “4 wheeler” vehicles (ATVs), one

canper, one tractor, and the follow ng real property:

Reported Fair Report ed Report ed Report ed

Description Market Value First Mortgage Second Mrtgage! Equity
1162 Hwy 71S $181, 550 $161, 221 $56, 477 ($36, 148)
116 Pol k 703 80, 000 79,521 -0- 479
141 Carter Creek 23, 050 -0- -0- 23, 050
561 Hwy 375 39, 150 15, 071 43, 567 (19, 488)
3245 Hwy 71N 68, 850 65, 099 -0- 3,751
Hw 71 back | ot 9, 600 129, 728 -0- (20, 128)
Harfield property 3,500 5, 500 - 0- (2,000)
149 Carter Creek 17,000 9,720 21,711 14,431
Tot al 422, 700 365, 860 121, 755 2(65, 873)

Al second nortgages and the first nortgage on the property described
as “Hw 71 back lot” were reportedly held by the Lawys.

2\ observe that the total reported equity does not equal the tota
reported fair market value |less total reported nortgages.

The Form 433-A also listed two business bank accounts (held in
petitioners’ nanes) totaling $3,128, accounts/notes receivable
totaling $2,997, and various assets which petitioners clainmed to
be val ued at $2,600 after encunbrances. Petitioners reported
nmont hl y net business incone fromM. Titsworth’s business as
$2,894. Finally, the Form 433-A reported petitioners’ nonthly
income as $4,985 and their nonthly |iving expenses as $5, 065.

The Form 433-B reported that C sero had zero assets, zero incone,

zero expenses, and zero enpl oyees.



| V. Exchange of | nfornmation

Petitioners’ hearing request was initially assigned to the
Menmphi s, Tennessee, Appeals Ofice. In a letter dated Cctober
26, 2008, respondent acknow edged receiving petitioners’ offer-

i n-conprom se but stated that the offer could not be eval uated
until petitioners submtted bank statenents for all personal and
busi ness accounts and docunents substantiating their business
income. Petitioners responded to that letter with a collection
of bank and credit card statenents, receipts, and invoices.

Appeal s transferred petitioners’ hearing request to its
office in klahoma City, lahoma, on or about February 4, 2009.
Settlenment O ficer M Kathy Howe (SO Howe) was assigned to
conduct that hearing. In a letter dated March 25, 2009, SO Howe
schedul ed a hearing with petitioners by tel ephone. That letter
requested that petitioners submt, anong other itens, (1) copies
of nortgage | oan applications tendered to First National Bank
(First National) and the Lawys, (2) copies of all real estate
closing settlenent statenents for real estate transactions that
occurred afer Decenber 31, 2007, and (3) details surrounding
petitioners’ relationship to the Lawys.

Petitioners responded to SO Howe’s letter with many (but not
all) of the itenms requested. Included in their subm ssion was a
letter that sought to explain petitioners’ inability to provide

nortgage | oan applications. Wth respect to the First National
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nort gages, petitioners explained that “a witten application is
not a prerequisite to a loan” in many cases. Wth respect to the
Lawry nortgages, petitioners explained that they did not provide
a loan application or financial information to the Lawys because
all business wth M. Lawy was “seal ed on a handshake, although
to protect * * * [M. Lawy,] we do followit with filed
nortgages”. Petitioners were offered a face-to-face CDP hearing
but decli ned.

V. Eval uati on of O fer-in-Conpromnse

A Overvi ew

Over a 3-nmonth period, SO Howe coll ected and anal yzed
information related to petitioners’ assets and incone. Anong the
docunents whi ch SO Howe exam ned were real property records from
the Pol k County Assessor’s O fice, nortgages between petitioners
and First National or the Lawmys, certain real estate closing
settlenment statenents, and petitioners’ attenpted explanation of
t he encunbrances on their real property. SO Howe al so revi ewed
reports fromthird parties detailing petitioners’ real estate
hol di ngs, check regi sters, and bank records and statenents. By
and | arge, her research reveal ed a nunber of inconsistencies
bet ween what petitioners actually owned and what they clained to
own on the Form 433- A

SO Howe’ s anal ysis was detail ed, and she summari zed her

findings in an Appeals Case Menorandum (nenorandum. She noted
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that the cal culation of petitioners’ reasonable collection
potential (RCP) “likely” contained errors, but stated that an
accurate anal ysis was not possible because (1) petitioners
failed to provide docunents requested or fully disclose assets,
and (2) M. Titsworth continued to engage in real estate
transactions. SO Howe also noted that petitioners failed to
di scl ose assets for which they cl ai ned depreciati on deductions on
the returns for the subject years. SO Howe observed that,
notw t hstanding the errors in the nmenorandum she was able to
determ ne that petitioners had the ability to fully pay their
unpai d Federal incone taxes.

The menorandum served as the analysis for SO Howe’s
determ nation that petitioners’ offer-in-conprom se should be
rejected, and it was incorporated directly into the notice of
determ nation on which this case is based. The nmenorandum
i ncluded an “Asset/Equity Table” which cal cul ated petitioners’
RCP on the basis of their available equity in assets and their
future inconme potential.

B. Total Asset Equity

SO Howe first determ ned petitioners’ total asset equity as

fol |l ows:
Fai r Qui ck
Asset s Mar ket Value Sale Value Encunbr ances Equity
Cash $1, 700 $1, 700 -0- $1, 700
Checki ng accounts 4,172 4,172 - 0- 4,172
Savi ngs account s 44 44 - 0- 44

Mobi | e home 15, 000 12, 000 - 0- 12, 000
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Irrigation system 500 400 - 0- 400
Equi prment 500 400 -0- 400
Trailers 9, 600 7, 680 $5, 873 1, 807
Tractors and ATVs 17, 275 13, 820 6, 822 6, 998
1999 Bui ck Century 2,400 1, 920 4,198 - 0-
2000 Toyota Tundra 2,440 1, 920 -0- 1, 920
2003 Chevy Tahoe 10, 815 8, 652 -0- 8, 652
2004 GVMC Sierra 7, 065 5, 652 9, 343 -0-
2006 dirt bike 3,610 2,888 2,047 841
Househol d goods 6, 000 4,800 4,800 - 0-
Busi ness equi prent
and furniture 4,000 3,200 3,200 - 0-
Ci sero - 0- - 0- - 0- - 0-
Real estate:
116 Pol k 703 80, 000 - 0- 79, 485 80, 000
116 Pol k 41 53, 000 42, 400 - 0- 42, 400
242 Pol k 46 75, 000 60, 000 Unknown 60, 000
104 Cak Forest Lane 148, 000 148, 000 (Y - 0-
Pt W1/2 SE 15, 743 - 0- - 0- 15, 743
Hol i day apartments 207,227 165, 782 - 0- 165, 782
Resi dential renta
(Acorn, AR 57, 600 46, 000 Unknown 46, 000
Land Hatfield 500 500 - 0- 500
141 Carter Creek 35, 950 28, 760 -0- 28, 760
149 Carter Creek -0- -0- 31, 699 -0-
1162 Hi ghway 71S 195, 000 156, 000 215,923 -0-
Hw 71 (back | ot) 9, 600 7, 680 29,728 7, 680
3245 Hi ghway 71N 90, 000 72,000 65, 331 6, 669
561 Hwy 375E 45, 600 36, 480 15, 071 21,409
1810 Wertz 73, 600 58, 880 Unknown 58, 880
W ckes | and 697 697 - 0- 697
Total asset equity? 573, 461

A note within the table stated that petitioners satisfied a first
nort gage of $131,492 and received a 1998 nobil e home which was separately
included in the table.

t ot al

2\\e observe that the sumof the itens does not equal asset equity.

Included in the total asset equity were “dissipated equity

funds” of $150, 007, which we understand to refer to dissipated
assets. SO Howe determ ned that petitioners dissipated assets by
conveying nortgages to the Lawys on five of their properties to
al | egedly borrow $150, 007. SO Howe concluded that the Lawy
nort gages were “sham nortgages” intended to cloud title to

petitioners’ properties.
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As support for her conclusion, SO Howe noted that proceeds
fromthe Lawy nortgages were not used to settle prior nortgages
(in the case of a refinancing), or that no noney exchanged hands
(in the case of a cashout). SO Howe al so observed that the
Lawys were not nortgage | enders, that they never issued
petitioners a Form 1098, Mrtgage Interest Statenent, and that
t hey received only one $1,500 paynent from petitioners over the
course of several nonths in 2008.° Thus, SO Howe treated the
proceeds fromthe Lawy nortgages as dissipated assets and
calcul ated the available equity in petitioners’ assets w thout
regard to the Lawy nortgages.

In particular, SO Howe determ ned petitioners’ dissipated

assets as foll ows:

Descri ption?t Encunbr ance D ssi pat ed Val ue
1162 Hw. 71S $56, 477 $56, 447
149 Carter Creek 21,712 21,712
141 Carter Creek 14, 892 14, 892
141 Carter Creek back | ot 29, 046 29, 046
561 Hwy. 375E 27,881 27,881
Tot al 2 150, 007 150, 007

The menorandum descri bed the properties by a variation of
t he netes and bounds description. W conpared that description
wi th other docunents in the record to determ ne a | ess cunbersone
description of the property.

2The sum of the itens does not equal the total because of
roundi ng.

W note that petitioners’ bank records establish that they
paid M. Lawy $1,500 by check on each of Aug. 12, Sept. 24, and
Cct. 14, 2008.



The record is not clear whether the property described as “141

Carter Creek back lot” is the sanme property which petitioners
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described on the Form 433-A as “Hwy 71 back lot”.

C. Future | ncone Potenti

al

SO Howe next cal cul ated petitioners

future inconme potenti al

over the 10-year statutory collection period. See sec. 6502(a).

She first determ ned petitioners’ nonthly

(i

. €.

, total income |ess total
| ncone _and Expense
| ncone:

G oss wages

Rental incone

| nterest/rental incone

Busi ness i ncone

Pensi on/ Soci al Security
benefits

N.T.’s Social Security
benefits

I nstal |l mrent sal e i ncone
Total incone

Expenses:

Nat i onal standard
Housing and utilities
Aut onobi | e paynent (Tundra)
Aut onobi | e paynent (Chevy)
Aut onobi | e operating costs
Heal t h i nsurance
Qut of pocket nedical
expenses
| ncone t axes
Li fe i nsurance
Tot al expenses

Mont hl'y di sposabl e i ncone

al | owabl e expenses) as foll ows:

As d ai ned

di sposabl e i ncone

As Det er m ned

765
-0-
4, 985

1,151
879
489
489
456
612

424
363
202

5, 065
(80)

SO Howe then bifurcated petitioners’ futur

tranches; the first included N

the second omtted them

T.'s Soci al

e incone into two

Security benefits,

and

SO Howe determ ned that bifurcation was
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necessary because N.T.’s benefits ceased when he turned 19 years
old (he was apparently 17 years old when petitioners submtted
their offer-in-conpronmise).* SO Howe conputed petitioners’
future income during the 2-year period in which N.T. received
Soci al Security benefits as $31,032 ($1,293 tines 24 nonths). SO
Howe determ ned petitioners’ future inconme during the renaining
88-nmonth period to be $46, 464 (($1,293 less N.T.’s Soci al
Security benefits of $765) times 88 nmonths). Finally, SO Howe
cal cul ated petitioners’ future income as $77,496 ($31,032 plus
$46, 464) .5

D. RCP and Rejection of Ofer-in-Conpromse

SO Howe determ ned that petitioners’ RCP was $650, 957
calcul ated as total asset equity of $573,461 plus future incone
of $77,496. As docunented in the nmenorandum SO Howe determ ned
that petitioners did not qualify for an offer-in-conpromse for
three reasons. First, SO Howe stated that petitioners had
sufficient equity to pay their taxes in full. Second, SO Howe
stated that petitioners had the ability to pay their taxes in
full through an installnment agreenent. Third, SO Howe stated

that petitioners failed to provide all docunentation necessary

“The record does not specify N.T.’s birthday or the date
t hat he graduated from hi gh school

°SO Howe did not determine an increased ability to pay from
the retirenment of debt, nor was she required to. See |nternal
Revenue Manual (IRM, pt. 5.8.5.6(3) and (4) (Sept. 23, 2008).
We observe that this determi nation was favorable to petitioners.
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for an investigation of the offer-in-conprom se. She recommended
that petitioners’ offer-in-conprom se be rejected because the
anount of fered ($500) was |less than petitioners’ RCP ($650, 957).

VI . Noti ce of Determ nation

On July 30, 2009, Appeals issued to petitioners a notice of
determ nati on sustaining the proposed |evy action because Appeal s
determ ned that petitioners could pay their taxes in full through
the liquidation of assets and their future ability to pay. The
notice of determ nation docunented the steps taken to verify that
| egal and adm nistrative requirenents had been net and bal anced
the need for efficient collection of taxes with petitioners’
concerns of intrusiveness. The notice of determ nation al so
consi dered petitioners’ offer-in-conprom se and addressed those
i ssues by, anong other things, including the nmenorandumin
unchanged form

VI1. Oher Federal |Incone Tax Reporting

Petitioners filed joint Federal inconme tax returns for 2007

and 2008 reporting their total incone as follows:

[tem 2007 2008
Taxabl e i nt er est $6, 094 $5, 841
Busi ness i ncone 49, 958 28, 711
Capital gain 1,133 5, 793
Q her gains 18, 844 4, 407

Total rental rea

estate and royalty

i ncone (| oss) (8, 405) (5, 807)
Farm i ncone (or |o0ss) (2,501) - 0-
Taxabl e Soci al Security

benefits? 13,224 5,980
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Total Incone 78, 347 44,925

1'n 2007 and 2008 petitioners received gross Social Security
benefits of $15,558 and $25, 097, respectively. W include that
portion of the benefits which petitioners reported as taxable on
their Federal incone tax returns for those years.
Attached to the 2007 and 2008 joint returns were Schedul es A,
Item zed Deductions, claimng hone nortgage interest deductions
of $7,690 and $6, 447, respectively. Also attached to those
returns for M. Titsworth’s sole proprietorship were Schedul es C,
Profit or Loss From Busi ness, neither of which clained a
deduction for nortgage interest paid in connection with M.
Titsworth’ s business. The 2007 and 2008 joint returns included
Forms 6252, Installnment Sale Incone, reporting that petitioners
received installnent sale incone of $2,038 and $3, 487,
respectively. Finally, attached to the 2007 joint return was a
Form 4797, Sal es of Business Property, reporting that petitioners
sold three properties during that year for an aggregate gain

(gross sale price | ess adjusted basis) of $18, 844.

Di scussi on

Overvi ew

The Conmm ssioner may not |evy upon a taxpayer’'s property or
property rights unless the taxpayer is notified in witing of his
or her right to a hearing under section 6330. Sec. 6330(a)(1).
The taxpayer may raise at the hearing any rel evant issue relating
to the unpaid tax or the proposed |evy including collection

alternatives such as an offer-in-conpromse. Sec. 6330(c)(2)(A).
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An Appeals officer is required by statute to consider such
I ssues, see sec. 6330(c)(3), and Appeals sets forth its findings
and decisions in a notice of determ nation, see sec. 301.6330-
1(e)(3), RA-E8(i), Proced. & Adm n. Regs.

Petitioners assert that Appeals was required to | et them pay
$500 to conprom se Federal inconme tax liabilities of $33,652 on
account of doubt as to collectibility. They do not challenge the
underlying Federal inconme tax liabilities assessed agai nst them
for the subject years, and we revi ew Appeal s’ determ nation for

abuse of discretion. See Sego v. Commi ssioner, 114 T.C. 604, 610

(2000); see also Robinette v. Conmm ssioner, 439 F.3d 455, 459

(8th Gr. 2006), revg. 123 T.C. 85 (2004). Abuse of discretion
exi sts where Appeals rejects an offer-in-conpromse “arbitrarily,

capriciously, or without sound basis in fact or law.” Wodral v.

Comm ssioner, 112 T.C. 19, 23 (1999). A taxpayer generally bears

t he burden of proving abuse of discretion, see Rule 142(a), and
that general rule applies even where, as here, the parties submt
their case to the Court fully stipulated, see Rule 122(b).

1. Petitioners’ Ofer-in-Conpronise

A Overvi ew

Section 7122(a) authorizes the Comm ssioner to conprom se a
taxpayer’s Federal tax liabilities. As authorized by section
7122(d), the Comm ssioner has devel oped gui delines for eval uating

whet her an offer-in-conprom se i s adequate and shoul d be accepted
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to resolve a dispute. See also sec. 301.7122-1, Proced. & Adm n.
Regs. Under these guidelines, grounds for conprom se include (1)
doubt as to liability, (2) doubt as to collectibility, and (3)
pronotion of effective tax admnistration. See id. Petitioners
claimthat Appeals was required to accept their offer-in-
conprom se on the basis of doubt as to collectibility, and we
understand themto assert “special circunstances” due to health
concerns.

B. Doubt as to Collectibility

The Comm ssioner nmay conpromse a tax liability based on
doubt as to collectibility where the taxpayer’s assets and incone
are less than the full anmount of the unpaid tax liability. Sec.
301.7122-1(b)(2), Proced. & Adm n. Regs. An offer to conprom se
based on doubt as to collectibility will generally be considered
accept abl e where two conditions are net: First, where it is
unlikely that the unpaid tax liability can be collected in full;
and second, where the offer reflects the taxpayer’s total RCP
See Rev. Proc. 2003-71, sec. 4.02(2), 2003-2 C. B. 517. The
I nternal Revenue Service (IRS) may al so accept an offer of |ess
than the total RCP where there are special circunstances such as
econom ¢ hardship or conpelling public policy or equitable

consi derations. See Miurphy v. Comm ssioner, 125 T.C. 301, 309

(2005), affd. 469 F.3d 27 (1st Cir. 2006); see also sec.

301.7122-1(b)(3)(ii), Proced. & Adm n. Regs.
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Petitioners cite four grounds in support of their position
that SO Howe abused her discretion. First, they assert that SO
Howe m stakenly included in their RCP properties which they did
not own or doubl e-counted other properties. Second, they contend
that SO Howe erred in treating the Lawy nortgages as dissi pated
assets includible in their RCP. Third, they claimthat SO Howe
overestimated their future income potential. Fourth, they cite
health issues as special circunstances which obliged SO Howe to
accept their offer-in-conprom se. W consider each of these
contentions in turn.

1. No Abuse of Discretion as to Property | nclusion

Petitioners contend that SO Howe abused her discretion by
crediting petitioners with properties that they did not own or by
doubl e-counting properties. W disagree. Prelimnarily, we note
that with respect to petitioners’ real property, the record is
riddled wth inconsistencies. The Form 433-A reported that
petitioners owned 8 properties, but the notice of determ nation
determ ned that petitioners owned 16 properties. Qur review of
the record reveal ed that petitioners, jointly or individually,

may have owned as many as 21 properties.® The 2007 and 2008

The parties submtted a “Custom Conprehensive Report” which
was prepared on Cct. 16, 2008, and an undated |list of properties
whi ch the Pol k County Assessor’s O fice reported petitioners as
owni ng. W counted the properties listed in each report by
parcel nunber and conclude that petitioners, either jointly or
i ndi vidually, owned as many as 21 properties. W do not treat

(continued. . .)
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joint returns reported that petitioners sold real estate or
earned rental income from properties which may or may not have
been reported on the Form 433-A. 7 The val ues which petitioners
assigned to properties that they did report conflicted with the
mar ket val ues indicated on the Pol k County Tax Assessor’s report.
Petitioners did not submt to the Court an appraisal for any of
the properties in question even though M. Titsworth operated a
real estate appraisal business.

In the light of these inconsistencies, and bearing in mnd
that petitioners bear the burden of proof, we decline to conclude
that SO Howe abused her discretion. Respondent’s reports showed
that petitioners owed nore assets than they disclosed to
Appeals. Petitioners failed to disclose their ownership in
certain properties, and they provided i nconplete and i nconsi stent
informati on. The explanations that they provided as to these
contradictions were inplausible. Under these circunstances, we
must wei gh heavily against petitioners, who created the
circunstances giving rise to any confusion as to which properties

they owned. See Schropp v. Comm ssioner, T.C Mnp. 2010-71

5C...continued)
petitioners as owning properties that were listed nore than once
(parcel No. 0000-05111-0120), held in guardianship (parcel No.
0000- 6629- 0000), or titled in the nane of “[Darrell K and Karen
Titsworth]” (parcel Nos. 0000-06131-0000 and 6000-03152-0213),
whom we understand to be M. Titsworth's son and daughter-in-|aw.

"W decline to reach a conclusion on this point because the
record is so fragnent ed.
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(taxpayer’s nondi scl osure of assets rendered the anount of an
of fer-in-conprom se based on doubt as to collectibility
“unquantifiable”), affd. w thout published opinion 405 Fed. Appx.
800 (4th G r. 2010); Ashlock v. Conmm ssioner, T.C Meno. 2008-58

(i nconsi stent and i nconcl usive evidence supported the Appeal s
officer’s determnation to include the value of dissipated assets
in an acceptable offer-in-conpromse). W conclude that SO Howe
did not abuse her discretion in crediting themw th 16 properties
because petitioners have failed to persuade us otherw se.

2. No Abuse of Discretion as to D ssipated Assets

Petitioners believe that Appeals abused its discretion by
i ncl udi ng $150, 007 of dissipated assets in their RCP. W do not.
The I RM specifies that dissipated assets include |iquid or
nonl i qui d assets that “have been sold, gifted, transferred, or
spent on non-priority itens or debts and are no | onger avail able
to pay the tax liability.” |Internal Revenue Manual (IRM pt.

5.8.5.5(1) (Sept. 23, 2008); see al so Johnson v. Conmm ssioner,

136 T.C. 475, 487, 492-493 (2011). Appeals officers are
instructed to consider including the value of dissipated assets
in a taxpayer’s RCP unl ess the taxpayer shows that the dissipated
funds had been spent to provide for necessary |living expenses.
IRM pt. 5.8.5.5(2), (4) (Sept. 23, 2008). Wether to include

di ssipated assets in a taxpayer’'s RCP is not an autonmatic

determ nati on but nmust be evaluated on the basis of the facts and
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circunst ances of each case in the Iight of certain enunerated
factors.® |d. pt. 5.8.5.5(6). Finally, Appeals officers are
counsel ed to consider including the value of dissipated funds in
an acceptabl e offer anmount where the taxpayer does not provide
i nformati on show ng the disposition of funds fromtransferred
assets. 1d. pt. 5.8.5.5(8).

We concl ude that SO Howe did not abuse her discretion when
she included $150, 007 of dissipated assets in petitioners’ RCP
and she was justified in concluding that the Lawy nortgages were
suspect. As petitioners posit, they nortgaged nore than $150, 000
of real estate without submtting a nortgage application or
financial record and w thout executing a settlenent statenent.
They clainmed to have paid sizable anbunts of interest in
connection with the Lawy nortgages, but they were not issued
(and apparently did not request) a Form 1098. Nor did they claim
nort gage i nterest deductions on the Schedules C attached to their
2007 and 2008 joint returns.

The Lawy nortgages were not notarized, and they were not

signed by either of the Lawmys. Mst of the Lawy nortgages were

8The factors to be evaluated are (1) when the assets were
dissipated in relation to the offer subm ssion, (2) when the
assets were dissipated in relation to the liability, (3) how the
assets were transferred, (4) whether the taxpayer realized any
funds fromthe transfer of assets, (5) how any funds realized
fromthe disposition of assets were used, and (6) the val ue of
the assets and the taxpayer’s interest in those assets. |RMpt.
5.8.5.5(3) (Sept. 23, 2008).
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not recorded until Novenber 2008, nore than 10 nonths after their
execution date on January 1, 2008, and approximately 3 nonths
after the offer-in-conprom se was submtted on August 27, 2008.
Under Arkansas law, the lien of the nortgage did not attach until
recordation. See 18 Ark. Code Ann. sec. 18-40-102 (2003);

Denpsey v. Merchs. Natl. Bank of Ft. Smith, 729 S.W2d 150, 151

(Ark. 1987) (“A nortgage becones a lien at the tine it is
recorded and not before.”). The Lawys’ security interest in the
underlying properties was therefore not protected against

subsequent purchasers. See Sins v. MFadden, 233 S.W2d 375, 378

(Ark. 1950). Also peculiar is that petitioners, as nortgagors,
woul d record the Lawy nortgages “to protect” M. Lawy.

As if the form execution, and reporting associated with the
Lawry nortgages were not bizarre enough, those nortgages were not
necessarily secured. WMany of the Lawy nortgages encunbered the
underlying properties in excess of petitioners’ equity in those
properties; we observe that it is atypical behavior for a
nortgagee to not secure the note with additional collateral or a
guaranty. Petitioners have not explained why the Lawys woul d
accept nortgages of less than petitioners’ equity in the
underlying property, and they did not call the Lawrys to testify

on that point.°® Wereas petitioners cite their “small town rural

°On brief, petitioners direct the Court to exhibits which,
t hey contend, establish that SO Howe erroneously included or
(continued. . .)
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setting” and the “relaxed and less rigid” rel ationships between
bankers and custoners as “reasonabl e explanations” for their |ack
of formal docunentation, we do not. When viewed in the |ight of
petitioners’ close personal relationship wwth the Lawmys, the
foregoing facts support SO Howe’s concl usion that the Lawy
nort gages were di ssi pated assets that should be included in
petitioners’ RCP.!° Petitioners have not persuaded us otherwi se.

Even if we agreed with petitioners that their RCP should not
have included the value of the Lawy nortgages, which we do not,
petitioners are still wthout recourse. SO Howe revi ewed bank
statenents and determ ned that petitioners owned cash and bank

accounts totaling $5,916 ($1, 700 of cash plus $4,172 of checking

°C...continued)
doubl e-counted properties in the calculation of their RCP. They
al so direct the Court to exhibits which, petitioners naintain,
evidence valid real estate contracts and nortgages with “Lender”
We have tried to review the exhibits which petitioners cite in
support of their position but have been unable to do so because
those exhibits were identified incorrectly or not included in the
record. We note further that petitioners do not specify whether
“Lender” refers to the Lawys, First National, or sone other
creditor.

By way of an exanple added to the IRMon Cct. 22, 2010, an
Appeal s of ficer should consider including the anount of a second
nortgage |l oan in a taxpayer’s RCP where the taxpayer secures a
second nortgage on his or her residence, uses a portion of that
nortgage to pay unsecured debts, and is unable to account for the
remai ni ng |l oan proceeds. See IRMpt. 5.8.5.16(7) (Cct. 22,
2010). Wiile we are m ndful that SO Howe was unabl e to consider
a provision of the IRMnot yet existing, we believe that this
exanpl e bespeaks I RS practice as to when anmounts froma second
nort gage shoul d be included in a taxpayer’s RCP as di ssi pated
asset s.
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accounts plus $44 of savings accounts). Neither the petition nor
petitioners’ brief challenges SO Howe’'s determ nation of the cash
that they owned, and we treat that issue as conceded. See Rule
331(b)(4). Thus, regardless of whether petitioners’ RCP included
the di ssi pated assets, the equity conponent of their RCP exceeded
their offer anmount w th consi derabl e margin.

Mor eover, petitioners claimon brief that SO Howe overstated
their net worth by approxi mately $530,459. That statenent is, in
effect, a concession that the RCP fromtheir assets was $43, 102
($573,561 of asset equity determ ned by Appeals m nus $530, 459
overstatenent clained by petitioners). By their own adm ssion,
therefore, petitioners possessed sufficient equity ($43,102) to
satisfy their unpaid Federal inconme tax liabilities for the
subj ect years ($33,652).

3. No Abuse of Discretion as to Future |ncome

Petitioners claimin the petition that SO Howe inproperly
i ncluded installnment incone of $776 per nonth and N. T.’ s Soci al
Security benefits of $765 per nonth and omtted all owabl e
expenses related to petitioners’ Toyota Tundra truck of $200 per
month. While we agree with petitioners that SO Howe over st ated
their future incone, we hold those errors harn ess because, even
as corrected, petitioners’ RCP still exceeds their offer. See

Li ndley v. Conmi ssioner, T.C. Menp. 2006-229, affd. sub nom

Keller v. Conm ssioner, 568 F.3d 710 (9th Cr. 2009); see also
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Keene v. Comm ssioner, 121 T.C 8, 21 (2003) (Halpern, J.,

concurring). W consider petitioners’ assignnments of error
seriatim

First, we decide whether SO Howe inproperly attributed to
petitioners installnment incone of $776 per nonth. Attached to
t he 2007 and 2008 joint returns were Fornms 6252 reporting that
petitioners received installnent sale incone of $2,038 and
$3, 487, respectively. W credit petitioners with anmounts
reported on their 2008 return as reflective of their current
i ncome and concl ude that petitioners’ nonthly inconme includes
install ment sale incone of $291.

Second, we deci de whet her SO Howe overesti mated the period
during which N.T. received Social Security benefits. Petitioners
claimthat they submtted proof to Appeals showing that N T.’s
Soci al Security benefits were discontinued in May 2009 when N.T.
graduated from high school. W have parsed the record and, other
than petitioners’ statenents on brief and in the petition, find
no evidence as to N.T.’s age or when he graduated from hi gh
school. Petitioners’ unverified statenents are self-serving, and

we need not accept themas truth. See Tokarski v. Conm ssioner,

87 T.C. 74, 77 (1986). We are m ndful that although Soci al
Security benefits are not typically paid to a child past the age
of 18, such benefits may continue until a child is 19 years old

if that child is a full-tinme elenmentary or secondary schoo
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student. See 42 U S.C. sec. 402(d)(1)(B) (2006). Because
petitioners have failed to prove when N. T. stopped being a full-
time secondary school student, we sustain SO Howe's determ nation
that petitioners’ nonthly incone included N.T.’s Social Security
benefits of $765.

Third, we decide whether SO Howe erred in limting
petitioners’ autonobile expense for the Toyota Tundra vehicle to
$200 per nmonth. The |IRM defines future inconme as “an estinmate of
the taxpayer’s ability to pay based on an anal ysis of gross
i ncone, |ess necessary living expenses, for a specific nunber of
months into the future.” |IRMpt. 5.8.5.6(1) (Sept. 23, 2008).
The nunber of nonths for which future inconme is to be cal cul ated
depends upon the paynent terns of the offer-in-conpromse. 1d.
pt. 5.8.5.6(1)(A). Although SO Howe was authorized to project
petitioners’ future inconme over a period of 48 or 60 nonths, she
exerci sed her discretion to calculate petitioners’ nonthly incone
over 112 nmonths. 1d. W respect that exercise of discretion
given that the statutory collection period is 112 nonths and the

offer’s paynent terns are unknown. See sec. 6502(a); Johnson v.

Conmi ssioner, 136 T.C. at 494 n.17.

In addition to a $402 nonthly all owance for autonobile
operating costs, SO Howe also allowed petitioners $200 per nonth
for the duration of the future incone period for each of the

Toyota Tundra and the Chevy Tahoe autonobiles. That adjustnent
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was in accordance with respondent’s adm nistrative gui dance. See
IRM pt. 5.19.1.6.2.5.2 (Apr. 28, 2008); see also id. pt.
5.8.5.6.3(3) (Sept. 23, 2008) (allowi ng a nonthly expense of $200
per vehicle for certain vehicles). W conclude that SO Howe did
not abuse her discretion in calculating petitioners’ expense
related to the Toyota Tundra as $200 per nonth.

On the basis of the foregoing, we calculate petitioners’
di sposabl e nonthly incone for the first and second years of the
statutory collection period as foll ows:

As Det er m ned As Det er m ned

| ncome _and Expense by Respondent by the Court?
| ncone:
G oss wages -0- -0-
Rental incone - 0- - 0-
Interest/rental incone $305 $305
Busi ness i ncone 2,393 2,393
Pensi on/ Soci al Security
benefits 1, 326 1, 326
N.T.’s Social Security
benefits 765 765
I nstal |l mrent sal e i ncone 776 291
Total incone 5, 565 5, 080
Expenses:
Nat i onal standard 1,152 1,152
Housing and utilities 895 895
Aut onobi | e paynent (Tundra) 200 200
Aut onobi | e paynent (Chevy) 200 200
Aut onobi | e operating costs 402 402
Heal t h i nsurance 516 516
Qut of pocket nedical
expenses 240 240
| ncone taxes 465 465
Li fe 1 nsurance 202 202
Tot al expenses 4,272 4,272
Mont hly di sposabl e i ncone 1, 293 808

W do not decide the accuracy of inconme and expense itens
petitioners do not chall enge.



-26-
We cal culate petitioners’ future incone for the first 2 years of
the statutory collection period as $19,392 ($808 tinmes 24
mont hs). We next adjust petitioners’ disposable nonthly incone
for the remaining 88 nonths of the statutory collection period
and find that their disposable inconme for that period is at |east
$43 per nonth ($808 minus $765).1 It follows that petitioners
future incone for the balance of the statutory collection period
is at least $3,784 ($43 tinmes 88 nonths). W concl ude that
petitioners’ future inconme for the bal ance of the statutory
collection period is at |east $23,176 ($19, 392 plus $3, 784).

4. Recal cul ati on of RCP

SO Howe was justified in including the contested properties
in her calculation of petitioners RCP and in treating the Lawy
nort gages as di ssipated assets. On our review of the record in
the light of respondent’s adm ni strative gui dance, we concl ude
that petitioners’ future incone potential is at |east $23,176.
Petitioners’ RCP was thus at |east $596,637 ($573, 461 plus

$23,176). SO Howe was justified in rejecting petitioners’ offer

I\We use the phrase “at |east” because, although SO Howe
credited petitioners with rental or interest income of $305 per
month, the 2008 joint return indicated that petitioners received
i nterest inconme of $487 per nonth ($5, 841 divided by 12 nonths).
Mor eover, the record contains IRS transcripts indicating that
First National paid petitioners interest income of $3,651 from
account No. ending in 7355. Petitioners did not report that
account on their Form 433-A, and they have not proved that they
do not have such an account with First National
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because their RCP ($596, 637) exceeded their offer-in-conprom se
($500).

C. Speci al Circunstances

Nor are we persuaded that petitioners’ health concerns
constitute special circunstances that obligated Appeals to accept
an offer of $500 to conprom se $33,652 of unpaid Federal income
tax liabilities. On brief and in an attachnment to their Form
433- A, petitioners claimthat they suffer from nedi cal conditions
which will affect their future ability to work. As to M.
Titsworth, they claimthat she suffers from hypertension, extrenme
fatigue, irregular heartbeat, angina (chest pain), and
osteoarthritis. As to M. Titsworth, petitioners contend that he
suffers fromjoint deterioration, torn retinas, cataracts, and
early-onset denentia. Petitioners have submtted no objective
evidence in support of their clainms of nedical frailty, and we

reject those statenents as self-serving. See Tokarski V.

Conmi ssioner, 87 T.C. at 77.

| V. Concl usi on

Petitioners have not shown that Appeals’ rejection of their
$500 offer-in-conproni se was arbitrary, capricious, or wthout
sound basis in fact or law. W therefore hold that Appeals’
determ nati on was not an abuse of discretion. In reaching our

deci sion, we have considered all argunents nade, and to the



-28-
extent that we have not specifically addressed them we concl ude
that they are without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




