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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect at the time the petition was

filed.! The decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be cited as authority.
Respondent determ ned a deficiency of $5,992 in petitioner's

Federal incone tax for 2000.

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year at issue.



The sol e issue for decision is whether a paynment of $20, 977
by petitioner to his former wfe during 2000 constitutes alinony
deducti bl e under section 215(a). That issue is resolved by
whet her the $20, 977 paynment satisfies the definition of "alinony
or separate nai ntenance paynment" under section 71(b)(1)(D).?

Sone of the facts were stipulated. Those facts, with the
annexed exhibits, are so found and are incorporated herein by
reference. At the tine the petition was filed, petitioner was a
| egal resident of Cordova, Tennessee.

Petitioner was fornerly married to Cynthia Lim, from
January 14, 1995, until their divorce on July 19, 2000. There
were no children of the marriage. During their marriage,
petitioner and Ms. Lima were residents of the State of Florida;
they were married in the State of Florida; their matrinoni al
domcile was in the State of Florida; and their divorce was
rendered by a Florida State court.

At the tinme of their divorce, petitioner and Ms. Lina
entered into a Mediated Settl enent Agreenment (the agreenent)
dated June 16, 2000. That agreenent was incorporated into the
di vorce decree entitled Final Judgnent D ssolving of Mrriage

(the divorce decree).

2 Anot her adjustnment in the notice of deficiency, a
decrease in item zed deductions, is conputational and will be
resol ved by the Court's holding on the principal issue.



- 3 -

The agreenent essentially dealt with a division of property
bet ween petitioner and Ms. Lima. There were provisions with
respect to "Past Debts and Obligations", designation of the
marital home to petitioner, a division of their personal
bel ongi ngs, etc. Paragraph 17 of the agreenent provided:

"WAI VER OF ALI MONY. Each party waives the right to receive

al i nrony or spousal support fromthe other party." Paragraph 27
stated: "This agreenent is and shall be deened to be a Florida
agreenent, and shall be governed and construed in all respects by
and in accordance with the laws of the State of Florida."

Finally, the agreenent provided:

6. AGREEMENT | N EVI DENCE/ AVO DANCE OF MERGER.  The
parties contenplate the dissolution of their marriage. This
Agreenment is intended to be a full settlement of all matters
in any dissolution of marriage action, and if accepted by
the Court, shall be incorporated by reference in the
Judgnent that nay be rendered. However, notw thstanding
future incorporation in the Judgnent, this Agreenent shal
not be nerged in the judgnent, but shall survive the
j udgment, and shall be binding on the parties for all tine.

During his marriage, including the year of the divorce,
petitioner was enployed as an inventory nmanager for a national
retailer, Best Buy, Inc. (Best Buy). He commenced his enpl oynent
with Best Buy in 1995. At the tine of trial, petitioner was
still an enpl oyee of Best Buy.

As an enpl oyee of Best Buy, petitioner earned stock options

that entitled himto purchase stock in Best Buy at a set price of



$3 per share, regardless of the current market price of the
stock. In the agreenment, it was recognized that Ms. Linma was
entitled to one-half of these options, including one-half of the
proceeds from sone of the options petitioner had exercised a few
mont hs earlier (during 2000), and, as to which, petitioner had
el ected to take cash in lieu of stock. After the agreenment was
executed, petitioner exercised additional options and remtted
the net entire proceeds fromboth transactions to Ms. Lima, even
t hough he was required to remt only one-half to her. For our
pur poses here, the stock purchased in both transactions cost
$6, 817 (at $3 per share), and the gross proceeds fromsale of the
stock were $27,794, resulting in a gain and net proceeds of
$20,977, all of which petitioner paid to Ms. Linma.

On his Federal inconme tax return for 2000, petitioner
clai med an al i nony deduction of $20,977. 1In the notice of
deficiency, respondent disallowed the deduction and made no ot her
adj ustnments (except for the conputational adjustnents on the
item zed deductions).

The sole issue is whether petitioner is entitled to a

$20, 977 deduction for alinmony under section 215(a).?3

3 The Court decides this case without regard to the
burden of proof under sec. 7491(a), since the facts are not in
di spute and the issue is a question of |aw



Section 215(a) provides generally that alinony paynents are
deducti bl e by the payor spouse. Under section 215(b), "alinony"
means any alinony, as defined in section 71(b), which is
i ncludable in the gross incone of the recipient under section 71
Under section 71(b), the term"alinony or separate maintenance
paynment" is defined in section 71(b)(1) as any paynent in cash
nmeeting the followng four criteria:

(A) such paynent is received by (or on behal f of)

a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not

desi gnate such paynent as a paynent which is not

includible in gross incone under this section and not

al l owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of

separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sane household at the

time such paynent is nade, and

(D) there is no liability to nmake any such paynent

for any period after the death of the payee spouse and

there is no liability to make any paynent (in cash or

property) as a substitute for such paynents after the
deat h of the payee spouse.
Petitioner's deduction for alinmony is allowable only if the four

criteria of section 71(b)(1) are nmet. Jaffe v. Conmm sSsioner,

T.C. Meno. 1999-196.
The Court first notes that, in the agreenent, M. Linm was
recogni zed as owner of one-half of all unexercised stock options

of her husband, petitioner, and, additionally, a substantial
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portion of stock options petitioner had exercised prior to the
divorce. On this record, the Court is satisfied that a portion
of the $20,977 gain fromthe exercise of the options included the
options owned by Ms. Lima. That portion of the distribution to
her, therefore, was not alinony but was sinply an accounting, a
paynment, or a distribution to petitioner of property she already
owned. Wth respect to the remai nder of the $20, 977,
respondent's position is that it is not alinony under section
71(b)(1)(D.*

Section 71(b)(1)(D) requires, as a condition to qualify as
al inony, that the obligation to pay term nate upon the death of
the former spouse. |If the payer is liable for even one otherw se
qual i fying paynent after the recipient's death, none of the
rel ated paynents required before death will be alinony. Sec.
1.71-1T(b), Q&A-13, Tenporary Incone Tax Regs., 49 Fed. Reg.
34456 (Aug. 31, 1984). \Wether such obligation exists nay be
determ ned by the terns of the applicable instrunent, or if the
instrunment is silent on the matter, by looking to State | aw.

Morgan v. Conmi ssioner, 309 U.S. 78, 80 (1940); Glbert v.

4 The Court recogni zes that, because, in the agreenent,
the parties expressly waived the right to alinmony, it is
pl ausi bl e to conclude that the transfer or paynment of the
remai nder of the net proceeds from exercise of the stock options
to Ms. Lima was voluntary and, perhaps, a gift and, therefore,
not deductible. Respondent, however, did not nmake such a
contention, and, since the parties franed the issue as alinony,
the Court decides the case on that basis.



Commi ssioner, T.C Menp. 2003-92, affd. sub nom Haw ey v.

Conmm ssi oner, 94 Fed. Appx. 126 (3d Cr. 2004); Kean v.

Conmi ssioner, T.C. Menp. 2003-163.

The Court agrees with respondent that the paynment at issue
is not alinony under section 71(b)(1)(D) because, under the terns
of the agreenent and under Florida |law, petitioner's obligation
to make the paynent would have continued if M. Lima had died

prior to paynent of the stock option proceeds. |In Canakaris v.

Canakaris, 382 So.2d 1197, 1201 (Fla. 1980), the Florida Suprenme

Court st ated:

Al t hough the award of lunp sumalinony is not dependent
upon a finding of a prior vested right, there does arise
upon the entry of a final judgnment of a |unp sumaward a
vested right which is neither term nable upon a spouse's
remarri age or death nor subject to nodification. It may
consi st of real or personal property, or may be a nonetary
award payable in installnments. Jurisdiction may be
expressly retained, however, to termnate |lunp sum al i nony
i nstal |l ment paynents upon a spouse's remarriage or death
when the parties agree to such a provision in a property
settlenment agreenent. Further, jurisdiction may be retained
to enter periodic alinony if found necessary after such
termnation of lunp sumalinony installnent paynents. * * *

Not only did the agreenent and the divorce decree fail to provide
that petitioner's obligation for paynent of the stock option
proceeds would term nate upon the prior death of Ms. Linma, there

were al so no reservations that would have allowed the parties

thereafter to incorporate such a condition upon petitioner's
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ltability. Mreover, the agreenent specifically states that each
party wai ved the right to alinony.

Petitioner argues that the $20,977 was included as income on
his 2000 incone tax return, and, therefore, if he was required to
report the stock option proceeds as incone, he should be entitled
to an alinony deduction. The Court rejects that argunent for two
reasons. First, a paynent as alinony qualifies as a deduction
only if it neets the criteria of section 71(b)(1). As discussed
earlier, petitioner's paynents to Ms. Lima failed to satisfy
section 71(b)(1)(D). Secondly, in arguing that he included the
stock option proceeds as incone on his 2000 incone tax return,
petitioner inplies that he paid taxes on that incone and,
therefore, is entitled to a deduction for paynent of that incone
to Ms. Lima. That argunent fails because petitioner did not pay
i ncone taxes on the sales proceeds of the stock options as he
infers. The option proceeds are not identified by the issuance
of any information returns filed by the payor, and, noreover,
petitioner did not conpute a tax on the option proceeds he
received. Petitioner's return includes a Schedule D, Capital
Gai ns and Losses, on which he reported a short-termcapital gain
transaction. On Part | of the schedule, he |isted the Best Buy
options, listed a gross sales price of $27,794, a cost/basis of

$27,794, and a zero gain or loss. Petitioner, therefore, paid no



income tax on this transaction, contrary to his argunent.® The
Court, therefore, rejects petitioner's argunent that he shoul d be
al | oned a deduction for paynent of an anount he reported as

i ncone. Respondent is sustained on this issue.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.
Deci sion will be entered
for respondent.
5 As noted earlier, petitioner's basis in the stock

options was $6,817, and, theoretically, that anobunt shoul d have
been |isted on Schedule D as the "Cost or other basis", which
woul d have resulted in a gain of $20,977. Respondent nade no
adjustnments in the notice of deficiency to reflect such a gain,
presumably in deference to the terns of the agreenent between
petitioner and his fornmer spouse, which provides that each party
was responsi ble for incone taxes on their respective returns.
Petitioner's former wife did not testify at trial, her incone tax
return was not offered in evidence, and counsel for respondent
did not indicate to the Court how the fornmer spouse treated the
stock option proceeds on her return. Since the proceeds were all
distributed to the fornmer wife, the tax, if any, on those
proceeds rested with her. Sec. 1041.



