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GALE, Judge: This case was heard pursuant to the provisions

of section 7463 of the Internal Revenue Code in effect when the

petition was filed.! Pursuant to section 7463(b), the decision

to be entered is not reviewable by any other court, and this

1 Unl ess otherwi se indicated, all section references are to

the I nternal Revenue Code of 1986
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opi nion shall not be treated as a precedent for any other case.

This proceeding arises froma petition for review in
response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 that was sent to
petitioner on June 16, 2005, concerning his inconme tax liability
for 1997. The issue for decision is whether respondent abused
his discretion in sustaining a Federal tax lien with respect to
petitioner's 1997 liability.

Backgr ound

Sone of the facts have been stipulated and are so found. W
incorporate by this reference the stipulation of facts and the
exhibits attached thereto. At the tinme the petition was fil ed,
petitioner resided in Mbile, Al abana.

Petitioner filed a Federal incone tax return for the 1997
taxable year.2 On that return, petitioner did not report any
i ncone fromWtness |Incorporated (Wtness) despite having
received a Form 1099-M SC, M scel | aneous | ncone, issued by
Wtness that indicated he had received $56,370 i n nonenpl oyee

conpensation during 1997. Petitioner was a cof ounder and

2 The record does not include a copy of petitioner's 1997
return, and there is conflicting evidence in the record with
regard to petitioner's filing status for that year. As discussed
infra, the underlying liability for 1997 is not properly at issue
in this case. Consequently, petitioner's filing status for 1997
is not material .
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presi dent of Wtness. He resigned his position as president in
Cct ober 1996 but in doing so offered to continue to serve the
conpany in other capacities.

On August 30, 1999, the Internal Revenue Service (IRS) sent
a Notice CP 2501, Initial Inquiry Letter, requesting additional
information from petitioner about the discrepancy between the
i ncone he reported on his 1997 return and the information that
was reported to the IRS by others, including Wtness. Petitioner
conplied with this request, and received a letter fromthe IRS
acknow edgi ng his response. On Novenber 13, 2000, a statutory
noti ce of deficiency (based on $56,370 of omitted i ncome from
Wtness) was sent by certified mail to petitioner at the sane
address where respondent had sent the Notice CP 2501 on August
30, 1999 (to which petitioner responded). Petitioner did not
petition the Tax Court with respect to the notice of deficiency.

On June 4, 2002, a Letter 11, Notice of Intent to Levy and
Notice of Your Right to a Hearing, with respect to petitioner's
income tax liability for 1997 was mailed to petitioner.
Petitioner tinely submtted a Form 12153, Request for a
Col | ection Due Process Hearing, with respect to the |levy notice.
In connection with the hearing on the proposed |evy (levy
hearing) petitioner contended that he did not receive any incone

fromWtness in 1997. The Appeal s enpl oyee conducting the | evy
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heari ng concl uded that petitioner had not provided any
"reasonabl e" evidence that he had not received the notice of
deficiency for 1997 mailed to himand accordingly that petitioner
was precluded under section 6330(c)(2)(B) fromchall enging the
underlying liability. On March 22, 2004, a Notice of

Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (levy notice of determ nation) was issued to
petitioner that sustained the levy. Petitioner did not petition
the Tax Court with respect to the levy notice of determ nation.

On February 2, 2005, a Letter 3172, Notice of Federal Tax
Lien Filing and Your Right to a Hearing Under I RC 6320, with
respect to petitioner's 1997 taxable year was sent to petitioner.
On April 7, 2005, respondent received petitioner's tinely
submtted Form 12153, in which petitioner again contended that he
never received the incone that gave rise to the 1997 liability
t hat respondent was seeking to collect.

On May 8, 2005, respondent sent a letter scheduling
petitioner's hearing and advising that petitioner was prohibited
fromdisputing the 1997 liability at the hearing because a
statutory notice of deficiency had been issued to himand he had
failed to contest it in Tax Court. The letter also notified
petitioner that if he wanted the Appeal s enpl oyee to consi der

collection alternatives, petitioner would be required to submt a
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conpl eted Form 433-A, Collection Information Statenent for Wage
Earners and Sel f - Enpl oyed | ndi vidual s, and signed Federal incone
tax returns for 1999-2004 (which respondent’'s records indicated
had not been filed).

During the hearing, the only issue petitioner raised was the
exi stence of his underlying tax liability for 1997. He did not
propose any collection alternatives, he did not conplete a Form
433- A as requested, nor did he file any delinquent incone tax
returns. On June 16, 2005, a Notice of Determ nation Concerning
Col I ection Action(s) Under Section 6320 and/or 6330 (lien notice
of determ nation) was issued to petitioner that sustained the
l'ien.

Petitioner tinely filed his petition in the present case on
July 18, 2005. The petition alleges that the Form 1099-M SC
i ssued by Wtness is fraudul ent and that petitioner received no
incone fromWtness in 1997.

Di scussi on

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a person when a demand for
t he paynent of the person's liability for taxes has been nade and
the person fails to pay those taxes. The lien arises when an
assessnment is made. Sec. 6322. Section 6323(a) requires the

Secretary to file a notice of Federal tax lien if the lienis to
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be valid agai nst any purchaser, holder of a security interest,

mechanic's lienor, or judgnent lien creditor. Lindsay v.

Comm ssioner, T.C Menp. 2001-285, affd. 56 Fed. Appx. 800 (9th

Cir. 2003).

Section 6320 provides that the Secretary nust send a
taxpayer witten notice of the filing of a notice of Federal tax
i en under section 6323. The notice required by section 6320
nmust be provided not nore than 5 business days after the filing
of the notice of lien. Sec. 6320(a)(2). Section 6320 further
provi des that the person may request adm nistration review of the
matter (in the formof an Appeals Ofice hearing) within 30 days
begi nning on the day after the 5-day period. An adm nistrative
heari ng under section 6320 is conducted in accordance with the
procedural requirenents of section 6330. Sec. 6320(c).

Section 6330(c)(2) prescribes the matters that a person nmay
raise at an Appeals Ofice hearing. Under that section, a person
may raise any relevant issue relating to the unpaid tax,

i ncl udi ng a spousal defense or collection alternatives. Sec.
6330(b) and (c)(2); sec. 301.6320-1(e)(1l), Proced. & Adm n. Regs.
A challenge to the existence or anmount of the underlying tax
liability may al so be nade, but only if the taxpayer did not
receive any statutory notice of deficiency for such tax liability

or did not otherw se have an opportunity to dispute such tax
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liability. Sec. 6330(c)(2)(B); Sego v. Conm ssioner, 114 T.C.

604, 609 (2000); Goza v. Conm ssioner, 114 T.C. 176, 180-181

(2000). A prior opportunity to dispute the underlying tax
l[tability includes a prior hearing pursuant to section 6330
concerning the liability where the taxpayer fails to seek
judicial review of the Appeals Ofice's determ nation arising

fromthat hearing. Bell v. Comm ssioner, 126 T.C 356 (2006).

The sole material?® issue raised by petitioner at his hearing
and at trial wth respect to the unpaid 1997 tax and the lien is
his claimthat he did not receive the incone that gave rise to
the unpaid liability. Respondent argues that petitioner's
contention constitutes a challenge to the underlying tax
liability for 1997 that is precluded under section 6330(c)(2)(B)
because petitioner had a previous opportunity to dispute the

ltability. W agree.

3 Two other inmaterial issues were raised by petitioner.
First, petitioner conplains of respondent's failure to provide
himw th a copy of his 1997 return. The Appeals officer,
however, was not required to furnish docunentation or information
to petitioner beyond proof of the assessnent. See, e.g., Nestor
v. Conmm ssioner, 118 T.C 162, 166-167 (2002); Scott V.

Comm ssioner, T.C Meno. 2007-91. Second, petitioner conplains

t hat respondent has sent information regarding petitioner's tax
liabilities to an unauthorized third party. Qur jurisdiction in
this case is limted to the issue of whether respondent nmay
proceed with the proposed collection action. Petitioner's renedy
for any unauthorized disclosure of his personal tax information
lies in the U S District Court. See sec. 7431.
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As in Bell v. Comm ssioner, supra, petitioner received a

prior hearing pursuant to section 6330 (the |evy hearing) when
respondent proposed a levy to collect petitioner’s 1997
liabilities in June 2002. The Appeal s enpl oyee conducting the

| evy hearing rejected petitioner's claimthat he had not received
the notice of deficiency for 1997 and therefore would not
consider petitioner’s challenge to the underlying tax liability.
When the |l evy notice of determ nation was issued, petitioner
coul d have obtained judicial review of the determ nation,

i ncluding the issue of whether the Appeal s enpl oyee properly
refused to consider the underlying tax liability for 1997, but

did not. Accordingly, under Bell v. Conm ssioner, supra,

petitioner has had a prior opportunity to dispute the underlying
liability and may not do so in this proceeding.* In sum
petitioner forfeited his opportunity to obtain judicial review of
his claimthat he did not receive the incone reported by Wtness
for 1997 by failing to petition the Tax Court with respect to the
earlier notice of determ nation he received concerning the |evy.
As the challenge to the underlying tax litability for 1997 is

the only relevant issue that petitioner has raised, respondent is

4 Because we conclude that petitioner had a prior
opportunity to dispute the underlying tax liability as a result
of the levy notice of determnation issued to him we need not
address whether petitioner actually received the notice of
deficiency issued to himwith respect to 1997.



- 9 -
entitled to a decision in his favor. W therefore concl ude that
respondent did not abuse his discretion in sustaining the notice
of Federal tax lien.

We have considered all the remaining argunents nmade by the
parties for results contrary to those expressed herein, and to
the extent not discussed, we conclude those argunents are noot,
W thout nmerit, or unnecessary to reach.

To reflect the foregoing,

Deci sion will be entered

for respondent.




