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SUPPLEMENTAL MEMORANDUM OPI NI ON

COHEN, Judge: The suppl enental opinion resolves the issue

| eft undecided by our opinion in Tribune Co. v. Comm ssioner, 125

T.C. 110 (2005) (the Bender opinion). Pursuant to agreenent of
the parties, the issue involving the so-called “Mshy
transaction” is submtted fully stipulated and deci ded on the
basis of the Bender opinion. The findings of fact set forth in
t he Bender opinion are incorporated herein by this reference as
if fully set forth. Only those facts unique to the Msby
transaction are included in this supplemental opinion. Unless
otherwi se indicated, all section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Backgr ound

In 1998, in a transaction separate frombut simlar to the
Bender transaction, Tines Mrror Co., Inc. (Times Mrror),
exchanged all of the outstanding stock of Msby, Inc. (Msby), in
the “Mosby transaction”. Tines Mrror used the “corporate joint
venture” structure to effectuate both the Bender and Mosby
transactions. However, in contrast to the Bender transaction,
before Tines Mrror transferred Mdsby stock, Msby distributed
certain assets to Times Mrror

Tinmes Mrror treated the exchanges of the Bender and Mosby

stock as tax-free reorgani zations within the neaning of section
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368(a). Respondent determned in the statutory notice of
deficiency that both the Bender and Mosby transactions were
taxable. Petitioner asserts that the Bender and Mosby
transactions qualify for tax-free treatnment as reverse triangul ar
mergers under section 368(a)(2)(E) or, alternatively, as “B
reorgani zati ons under section 368(a)(1)(B). Substantially the
sane reasons support petitioner’s position that the Bender and
Mosby exchanges qualify as tax-free reorgani zati ons.

Respondent’ s reasons for disallow ng tax-free treatnent of
t he Bender transaction are nearly identical to respondent’s
reasons for disallowng tax-free treatnent of the Mdsby
transaction. As to the Mdsby exchange only, respondent asserts
an additional reason to disqualify that transaction as a reverse
triangul ar nmerger. Respondent contends that Msby' s transfers of
assets to Tines Mrror prior to Tines Mrror’s transfers of Mshy
stock present an alternative and i ndependent ground for finding
that the Mosby transaction did not neet the “substantially all”
requi rement of section 368(a)(2)(E)

I n Decenber 2004, the Bender transaction was tried. The
parties agreed that, because of the simlarities between the
Bender and Mosby transactions and the issues for trial, a trial
of the Bender transaction could obviate the need for or limt the
scope of any trial of the Mdsby transaction. The parties agreed

that, if the Bender transaction fails to qualify as a tax-free
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reorgani zati on because it is neither a reverse triangul ar nerger
nor a “B” reorgani zation, the Mdsby transaction also fails to
qualify as a tax-free reorgani zation. On Septenber 27, 2005, the
Court issued the Bender opinion, in which it found that the
Bender transaction does not qualify as a tax-free reorgani zati on
within the neani ng of section 368(a), because it was neither a
reverse triangular nmerger nor a “B” reorganization.

The parties agree that the Bender opinion governs the
out cone of the Mdsby issue at the trial level. They agree that
any judicial determ nations affecting the Bender opinion on
appeal or remand will also apply to the Mosby transacti on.
Times Mrror’s adjusted basis in its Mdsby stock as of
Cct ober 9, 1998, was $166, 307,272, which anmount is greater than
t he amount determned in the statutory notice of deficiency,
$161,290,641. Tines Mrror realized $415, 000,000 in 1998 on the
exchange of its 100-percent comon stock interest in Msby, and
the additional capital gain resulting fromTines Mrror’s
di sposition of the Mdsby stock is $248, 692, 728.

Di scussi on

The parties have stipulated that, in accordance with the
Bender opinion and their stipulations and agreenent, the Court
should find that the Mbsby transaction does not qualify as a tax-
free reorgani zation within the nmeani ng of section 368(a). This

agreenent avoi ds unnecessary tine at trial and facilitates early



- 5.
consideration of petitioner’s appeal. The parties have not

asserted any additional argunents that need to be addressed. In
order to give effect to the determ nations in the Bender opinion

and the stipulation,

Deci sion will be entered

under Rul e 155.




