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JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed.? Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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and this opinion shall not be treated as precedent for any other
case.

Respondent determ ned deficiencies in petitioner’s Federal
i ncone tax of $7,799, $10,001, and $3,290 for 2002, 2003, and
2004, respectively. In addition, respondent determ ned that
petitioner was |iable for accuracy-rel ated penalties under section
6662 of $1,559.80 for 2002, $2,000.20 for 2003, and $658 for 2004.
The deficiencies arose as a consequence of respondent’s
di sal |l owance of deductions petitioner clainmed for |osses in
connection wth her partnership interest in the LB Tripp & Tripp
G oup (the Tripp partnership). Enbedded in the 2003 | oss was a
$24, 052 sal ary expense deduction for the value of cash and
equi pnrent transferred to a third party in exchange for services
rendered to the partnership.

Respondent al so determ ned a deficiency in the 2003 i ncone
tax of petitioner’s former husband, Ri chard Powell Tripp (M.
Tripp), stemmng fromthe disall owance of a deduction claimnmed for
a loss with respect to his interest in the Tripp partnership.? M.
Tripp tinely petitioned this Court, and his case at docket No.

5256- 06S was consolidated with the instant case for trial. After

2The di sall owed deduction for a loss in M. Tripp' s case was
in part attributable to the sane $24, 052 deduction for a salary
expense as in petitioner’s case.
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trial, respondent conceded the case involving M. Tripp. That
case was thereafter severed fromthe instant case, and a
stipul at ed deci sion was entered.

After concessions by respondent herein, the issues we nust
decide are: (1) Wuether petitioner had a basis in her interest in
the Tripp partnership sufficient to entitle her to deduct her
di stributive share of the Tripp partnership |osses in 2002, 2003,
and 2004; (2) whether the Tripp partnership may deduct $24, 052 as
a sal ary expense in 2003; and (3) whether petitioner is |liable for
accuracy-rel ated penalties under section 6662 for 2002, 2003, and
2004.

Backgr ound

Sone of the facts have been stipulated and are so found. The
stipulation of facts and the attached exhibits are incorporated
herein by this reference.

During the years in issue, petitioner was enployed full tinme
by a pharmaceutical conpany as a custoner sol utions nanager. She
tinely filed incone tax returns for 2002, 2003, and 2004 in which
she reported wage incone of $80,291, $80,562, and $126, 671
respectively. During the sane period, petitioner owned an 80-
percent interest in the Tripp partnership, a general partnership
whi ch was formed under the laws of Chio to provide personal care
hair services and nail services through a beauty salon. M. Tripp

owned the remaining 20-percent partnership interest.
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The Tripp partnership agreenment provided that petitioner’s
initial capital contribution would be $60,000 in cash and M.
Tripp’s contribution would be goods, property, and services val ued
by the parties to the agreenent at $15,000. The Tripp partnership
comenced its beauty sal on operation on January 1, 2002. The
beauty salon did not generate incone in any of the years in issue
and ceased operations in June of 2003.

The Tripp partnership tinely filed a Form 1065, U S. Return
of Partnership Incone, for each of the years in issue. Attached
to each partnership return was a schedul e showi ng each partner’s
di stributive share of inconme or loss. A schedule furnished to
respondent with the 2003 partnership return (but not with the 2002
or the 2004 return) reported petitioner’s basis in the Tripp
partnership.® In accordance with the anpbunts that were reported on
each Form 1065, petitioner deducted $30,681 as her distributive
share of the Tripp partnership | oss on her 2002 return, $26, 342 as
her distributive share of the Tripp partnership | oss on her 2003
return, and $9,302 as her distributive share of the Tripp

partnership |l oss on her 2004 return.* Except for one item of

3

The schedul e for 2003 showed that petitioner’s basis in her
partnership interest at the begi nning of the year was $4, 332,
that her partnership contributions during the year totaled
$30, 000, that her distributive share of the partnership’ s | oss
was $26, 342, and that her partnership basis at the end of the
year was $7, 990.

“The beauty salon continued to generate | osses after it
(continued. . .)
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partnership expense (i.e., $24,052 as a salary expense in 2003),
respondent no | onger contests the amount of | osses reported by the
Tripp partnership for any of the years in issue. However,
respondent posits that petitioner is not entitled to deduct her
distributive share of those | osses, maintaining that she | acks a
sufficient basis in the partnership to do so.

As stated above, respondent contests a $24,052 sal ary expense
that the Tripp partnership deducted in 2003. That expense
represents the value of property (cash and used beauty sal on
equi pnent) transferred to a cosnetol ogi st who had rendered
services to the Tripp partnership. Respondent does not dispute
that cash and equi pnment were transferred to the cosnetol ogist in
exchange for services rendered to the Tripp partnership but rather
contests the value clained for the property transferred.

Mor eover, respondent contends that M. Tripp, rather than the
Tripp partnership, was the owner of the property before the
transfer.

Di scussi on

Rul e 142(a)(1) provides that the burden of proof is on
respondent with respect to any new matter. Respondent concedes
that the issue as to whether petitioner had a sufficient basis in

her interest in the Tripp partnership to use the partnership

4(C...continued)
ceased operating, because of storage expenses for its equipnent.
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| osses incurred in 2002, 2003, and 2004 is new matter and
t heref ore acknow edges that he bears the burden of proof wth
respect to this issue.

Section 704(d) limts the deductibility of a partner’s
di stributive share of partnership |osses. Those |osses are
deductible only to the extent of the adjusted basis of the

partner’s interest in the partnership. Sennett v. Conm SSioner,

80 T.C. 825 (1983), affd. 752 F.2d 428 (9th Cr. 1985). A
partner’s adjusted basis in the partnership is essentially the
partner’s contribution to the partnership increased by the
partner’s distributive share of partnership inconme and decreased
by all cash distributions and the partner’s distributive share of
partnership | osses. Sec. 705(a). |If a partner’s distributive
share of partnership |losses is greater than the partner’s
avai |l abl e adj usted basis, the excess | oss cannot be deducted in
that year but must instead be carried forward until the partner
has an adjusted basis sufficient in anount to offset the anopunt of
the loss. See sec. 1.704-1(d)(1), Incone Tax Regs.

Respondent contends that petitioner, notw thstandi ng her
obligation to contribute $60,000 to the Tripp partnership pursuant
to the partnership agreenent, failed to establish that (1) she
made such an initial capital contribution (which would have given
her a basis in her partnership interest), or (2) she subsequently

paid any partnership liabilities which would be considered capital
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contributions. Continuing, respondent contends that as the Tripp
partnership never generated inconme, petitioner’s adjusted basis
was not sufficient to permt her to deduct her distributive share
of partnership losses in any of the years in issue. |In support of
his contention, respondent points to the |ack of docunentary
evidence regarding the initial contribution by petitioner as well
as the | ack of evidence regardi ng her subsequent paynent of
partnership debt. While petitioner did not docunent her capital
contributions to the Tripp partnership, we are satisfied, after
observing her while she testified, that she did in fact nmake such
contri butions.

The Tripp partnership financial records, prepared using the
cash nethod of accounting, show, and respondent does not contest,
that the beauty salon the partnership operated was not profitable
during 2002 or 2003 and continued to generate | osses in 2004 even
t hough it ceased operations in June of 2003. The expenses of the
Tripp partnership routinely exceeded its revenues, and the record
reveals that virtually all of the partnership expenses were paid
in cash. Depreciation was not significant because the partnership
| eased its equi pnent and prem ses.

M. Tripp did not have the resources to nmake neani ngful cash
contributions to the partnership to cover its operating shortfall.
Rat her, it was petitioner who had the resources (from her

substanti al wage incone), and she testified forcefully and
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credibly that she paid the partnership’s shortfall. 1In this
regard, when asked about her participation in the partnership’s
affairs, petitioner stated:

| still ampaying the bills out of ny check from our
401(k) for this business right now | amstill paying
for it after it is gone. * * * | have given ny noney up
through all of the noney avenues that | had, whether it
was ny 401(k), or whether it was ny equity | oans, ny
cash, ny own wages, ny bonus checks, as well as credit

cards. | have been paying, and paying, and paying to
try and hel p keep the business afloat at the tine that
it was active, and afterwards | am paying because | |ike

keeping ny credit and everything being A-1.

In any event, we find that respondent failed to carry his
burden of showing that petitioner did not make contributions to
the partnership in anmounts sufficient to give her an adjusted
basis in her partnership interest at |east equal to the clained
deductions for |l osses for the taxable years in issue.

Wth respect to the second issue—i.e., the allowance of a
deduction for salary expense in 2003 for the value of property
(cash and equi pnent) transferred to the cosnetol ogi st in exchange
for services--section 162(a)(1l) allows as a deduction “a
reasonabl e al |l owance for salaries or other conpensation for
personal services actually rendered”.

Respondent does not dispute that a transfer of cash and
equi pnent took place and that the recipient was an experienced

cosnetol ogi st with whom M. Tripp had had previ ous busi ness
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dealings.® M. Tripp testified that the cosnetol ogi st col |l aborat ed
with the Tripp partnership as an independent contractor and that
during a period in which M. Tripp was hospitalized, the
cosnet ol ogi st hel ped ensure the continued operation of the Tripp
partnership beauty salon. M. Tripp stated that the Tripp
partnership, as opposed to M. Tripp personally, transferred cash
and used equi pnent to her. Nothing in the record indicates that
the transfer was other than by the Tripp partnership and was ot her
than at arnmi s | ength.

VWiile it is true, as respondent points out, that the record
does not contain any docunentary substantiation as to the anount
of cash or the precise value of the transferred equi pnent, we are
satisfied fromM. Tripp' s testinony that the value of the itens
transferred was $24,052 as clainmed by the Tripp partnership. W
found M. Tripp' s testinony credible, and his testinony was
uncontroverted by any evidence subnmitted by respondent.®

Because we hold that petitioner was entitled to the clai ned
deductions for |losses fromher interest in the Tripp partnership

and that the Tripp partnership was entitled to a $24,052 sal ary

SM. Tripp had contenplated the sale of a beauty sal on
(other than the one operated by the Tripp partnership) to the
same cosnetologist in 1999 in an armis-length transaction. That
sal e was not consunmat ed.

SMor eover, we are mndful that respondent raised the sane
issue in M. Tripp’'s case and subsequently conceded it. See

supra note 2.
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expense deduction, petitioner is not |iable for accuracy-rel ated

penal ti es under section 6662.

Deci sion will be entered

for petitioner.




