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MEMORANDUM OPI NI ON

NI MS, Judge: Respondent determ ned a Federal estate tax
deficiency in the anount of $48,750 for the estate of El eanor
T.R Trotter (the estate). The issues for decision are whether,
pursuant to section 2036(a), the gross estate of Eleanor T.R
Trotter (decedent) includes the value of a residence transferred
to an irrevocable trust and, if so, the proper value of the
property for estate tax purposes.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect as of the date of
decedent’ s death, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122, and the facts are so found. The stipulations of the
parties, with acconpanying exhibits, are incorporated herein by
this reference. Decedent was a resident of Little Rock
Arkansas, when she died testate in that State on January 31,
1996. Her will was subsequently admtted to probate in the
Probate Court of Pul aski County, Arkansas, Fourth D vision
WlliamF. Rector, Jr., and Ann Rector Lewi s were naned co-
executors of the estate and |ikew se provided a nmailing address
of Little Rock, Arkansas, at the tine the petition in this case

was fil ed.
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Decedent was di agnosed with breast cancer in 1986. As a
result of surgery and chenot herapy, the cancer went into
rem ssion until 1991, when it returned in the formof malignant
| ynphoma. Decedent waged a continuing battle with the di sease
until her death fromthe condition approximately 5 years | ater.

During 1993, decedent net with her attorney and her children
on several occasions for the purpose of planning the passage of
decedent’ s property in the event of her death. Decedent had
three adult children fromher first marriage to WIlliamF.
Rector: Ann Rector Lewis, WIlliamF. Rector, Jr., and Nancy
Rector. Decedent had married her second, and surviving, husband,
John F. Trotter, Sr. (M. Trotter), several years after WIIliam
F. Rector’s death.

At one such neeting, on Decenber 17, 1993, decedent created
an irrevocable trust entitled the Eleanor Trotter G andchildren
Trust (the trust). The naned beneficiaries of the trust were
“the grandchildren of Eleanor T. Trotter and the issue thereof,
if any”, and the designated trustee was decedent’s daughter, Ann
Rector Lewis. As of that date, decedent had five grandchildren,
two of whom were adults and three of whom were m nors.

The trust instrument provided that, during the termof the
trust, the trustee was required to hold, nanage, invest, and
reinvest the trust property for the benefit of the beneficiaries.

The docunent al so authorized the trustee to distribute incone and
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principal to the beneficiaries as the trustee deened necessary
for the beneficiaries’ health, education, support, or

mai nt enance. The trust instrunment then set forth the foll ow ng
wWith respect to the trust’s term nation:

Upon the death of Eleanor T. Trotter, the real
estate which is contenplated to be held by this trust
(nanmely Apartnent 3-S, Westriver Townhouses Horizonta
Property Regi ne, Pul aski County, Arkansas) shall be
mai nt ai ned for one year during which tinme John F
Trotter, Sr. (if he remains married to Grantor at the
time of her death) shall be entitled to live in such
real estate rent free if he pays all occupancy
expenses. Also, he shall have the option within one
year of Grantor’s death to | ease or purchase such real
estate at its fair rental rate or fair market val ue (as
the case may be). |If he |l eases the real estate, the
trust shall continue to hold the real estate until the
| ease termnates. At the term nation of the | ease or,
if no | ease, one year following Gantor’s death, the
assets then held in trust shall be divided into equal
shares for as many grandchildren of Gantor as are then
living or who have deceased but |eft issue surviving.
Such shares shall then be distributed directly to the
Beneficiaries except to those who are mnor and, in
such event, * * * [distribution shall be to a trustee
managi ng a trust for the benefit of such m nor
benefici ary].

The provi sions descri bed above regardi ng the use and
distribution of trust assets during and at the term nation of the
trust were contained in paragraph 2 of the docunent, |abeled
“DI SPCSI TI VE PROVI SI ONS”.  Paragraph 3, “RI GHT OF W THDRAWAL”,
next stated, in pertinent part:

Not wi t hst andi ng the provisions of paragraph 2

above, in the calendar year in which the trust is

created, the Beneficiaries shall have the power, in

their sole discretion, coomencing with the date of such

creation to withdraw property then belonging to the
princi pal of the trust having a value equal to the
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| esser of the (i) the actual anmount contributed by each
transferor during the cal endar year of the creation of
the trust, or (ii) $10,000.00 per transferor. |If an
additional contribution to principal is made to the
trust in a cal endar year subsequent to the year in
which the trust is created, each grandchild then living
shal | have the power, in his/her sole discretion
comencing with the date of such addition, to w thdraw
property then belonging to the principal of the trust
(it ncluding the property constituting the addition)
having a value equal at the tinme of withdrawal to the
value of the addition to trust (at the tinme of such
addition) imediately after the tine of addition,

provi ded that the individual making the addition shal
have the right by a witten instrunent filed with the
Trustee to (i) exclude any individual who would

ot herwi se have a power of w thdrawal from exercising
such power, (ii) increase or decrease the anobunt
subject to any power of w thdrawal except that the
anount subject to all w thdrawal powers shall not
exceed the anount of the addition, or (iii) to change

t he period during which any power of wthdrawal may be
exercised. The Trustee shall notify in witing each
person having a w thdrawal power [or a |egal guardian
or parent thereof] advising each such person of the

exi stence of the w thdrawal power and such notification
shal |l be nmade pronptly after the creation of the trust
or after an addition is made in a cal endar year
subsequent to the year of creation of the trust. * * *
Each such person receiving notification fromthe
Trustee shall have thirty (30) cal endar days (or in the
case of an addition, such other period determ ned by

t he individual making the addition) after receiving
such notification to exercise the power by a witten
instrunment delivered to the Trustee * * *

Subsequent |y, on Decenber 22, 1993, decedent signed a
warranty deed transferring title to Apartnment 3S of the Westriver
Townhouses to the trust. Such property was the condom niumin
whi ch decedent and M. Trotter resided. In addition, although
M. Trotter was not an owner of the condom nium he also signed

the warranty deed to rel ease any spousal rights in the property
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accruing to himunder Arkansas |law. No consideration was paid to
decedent or M. Trotter in connection with the transfer.

Following the trust’s creation, none of the beneficiaries
attenpted to exercise a right of wthdrawal. Decedent and M.
Trotter continued to live in the condom niumas their primry
resi dence until decedent’s death on January 31, 1996. No rental
paynments were made by decedent and/or M. Trotter to the trust
from Decenber 17, 1993, to January 31, 1996. During this period,
decedent paid all occupancy expenses related to the condom ni um
i ncl udi ng mai nt enance expenses, utilities, property taxes,
condom nium fees, and prem uns for insurance coverage. No bank
account was maintained by or for the trust, and, with the
exception of the above-referenced transfer of title to the
condom nium the trust did not receive or distribute any cash or
ot her property during this tine.

As previously indicated, decedent died on January 31, 1996.
Thereafter, for a period of 3 nonths, M. Trotter continued to
reside in the condom nium He nmade no rental paynents to the
trust with respect to his occupancy. During this period, and
until at |east June of 1996, the trust expended no funds for
mai nt enance, utilities, taxes, or fees; received no further cash
or property; and distributed no assets for the benefit of the

beneficiari es.
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On July 12, 1996, the condom niumwas sold for a purchase
price of $155,000. The proceeds of the sale were distributed by
the closing agent to the beneficiaries of the trust, and the
trust was term nated.

A Form 706, United States Estate (and Cenerati on- Ski ppi ng
Transfer) Tax Return, was filed for decedent’s estate on Cctober
31, 1996. Therein an election was nmade under section 2032(a) to
val ue decedent’s gross estate as of the alternate val uation date.
The gross estate so reported did not include any val ue
attributable to the condom nium Foll ow ng an exam nati on of
decedent’ s estate tax return, which was initiated on October 28,
1997, respondent determ ned that the condom ni um was includabl e
in decedent’s gross estate at a fair market value of $125, 000.

Di scussi on

| nclusion of the Condom niumin Decedent’s Gross Estate

A. Ceneral Rul es

As a general rule, the Internal Revenue Code inposes a
Federal tax “on the transfer of the taxable estate of every
decedent who is a citizen or resident of the United States.”
Sec. 2001(a). Such taxable estate, in turn, is defined as “the
val ue of the gross estate”, |ess applicable deductions. Sec.

2051. Section 2031(a) then specifies that the gross estate
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conprises “all property, real or personal, tangible or
i ntangi bl e, wherever situated’, to the extent provided in
sections 2033 through 2045.

Section 2033 broadly states that “The value of the gross
estate shall include the value of all property to the extent of
the interest therein of the decedent at the tine of his death.”
Sections 2034 through 2045 then explicitly nmandate inclusion of
several nore narrowy defined classes of assets. Anong these
specific sections is section 2036, which reads in pertinent part
as follows:

SEC. 2036. TRANSFERS W TH RETAI NED LI FE ESTATE

(a) General Rule.--The value of the gross estate
shall include the value of all property to the extent

of any interest therein of which the decedent has at

any tinme made a transfer (except in case of a bona fide

sale for an adequate and full consideration in noney or

money’s worth), by trust or otherw se, under which he

has retained for his life or for any period not

ascertainable without reference to his death or for any

peri od which does not in fact end before his death--

(1) the possession or enjoynent of, or the
right to the income from the property, or

(2) the right, either alone or in conjunction
wi th any person, to designate the persons who
shal | possess or enjoy the property or the incone
t heref rom
Regul ations simlarly explain that the gross estate under section
2036 includes the value of property if the decedent retained the

use, possession, right to the incone, or other enjoynent of the

transferred property”. Sec. 20.2036-1(a)(i), Estate Tax Regs.
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G ven the | anguage used in the above-quoted provisions, it
has | ong been recogni zed that section 2036 “descri bes a broad
schenme of inclusion in the gross estate, not |limted by the form
of the transaction, but concerned with all inter vivos transfers
where outright disposition of the property is delayed until the

transferor’s death.” Guynn v. United States, 437 F.2d 1148, 1150

(4th Cr. 1971). Accordingly, courts have enphasi zed that
section 2036(a)(1l) is phrased in the alternative, such that
inclusion is mandated, absent full consideration, if the
transferor retained either actual “possession or enjoynment” or a

“right to the inconme”. Estate of MNi chol v. Conm ssioner, 265

F.2d 667, 670 (3d Cir. 1959), affg. 29 T.C. 1179 (1958); Estate

of Honigman v. Conmm ssioner, 66 T.C 1080, 1082 (1976).

As used in section 2036(a)(1l), the term“enjoynent” has been
descri bed as “synonynous with substantial present econonc

benefit.” Estate of MN chol v. Comm ssioner, supra at 671. I n

the context of real property, “‘possession’ and ‘enjoynent’ have
been interpreted to nean ‘the lifetinme use of the property.’”

Estate of Maxwell v. Conmm ssioner, 3 F.3d 591, 593 (2d CGr

1993) (quoting United States v. Byrum 408 U.S. 125, 147 (1972)),

affg. 98 T.C. 594 (1992).
Such possession or enjoynment of transferred property is
retai ned for purposes of section 2036(a)(1l) where there is an

express or inplied understanding to that effect anong the parties
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at the tinme of the transfer, even if the retained interest is not

legally enforceable. Estate of Maxwell v. Comm Sssioner, supra at

593: @ynn v. United States, supra at 1150; Estate of Rei chardt

v. Comm ssioner, 114 T.C. 144, 151 (2000); Estate of Rapelje v.

Comm ssioner, 73 T.C. 82, 86 (1979); Estate of Honignman v.

Conmi ssi oner, supra at 1082; Estate of Linderne v. Conm ssSioner,

52 T.C. 305, 308 (1969). Regulations |ikew se provide that “An
interest or right is treated as having been retained or reserved
if at the tinme of the transfer there was an understandi ng,
express or inplied, that the interest or right would | ater be
conferred.” Sec. 20.2036-1(a), Estate Tax Regs.

The exi stence or nonexi stence of such an understanding is
determned fromall of the facts and circunstances surroundi ng
both the transfer itself and the subsequent use of the property.

Estate of Reichardt v. Conm ssioner, supra at 151; Estate of

Rapelje v. Conm ssioner, supra at 86. Traditionally, the burden

of disproving the existence of an agreenent has rested on the
estate, and this burden has often been characterized as
particularly onerous in intrafamly situations. Estate of

Maxwel | v. Conmi ssioner, supra at 594; Estate of Reichardt v.

Conmi ssi oner, supra at 151-152; Estate of Rapelje v.

Conm ssi oner, supra at 86. Furthernore, although recently

enact ed section 7491 may operate in certain scenarios to place

t he burden on the Conmm ssioner, the statute is effective only for



- 11 -
court proceedings that arise in connection with exam nations
comencing after July 22, 1998. Internal Revenue Service
Restructuring & Reform Act of 1998, Pub. L. 105-206, sec.
3001(c), 112 Stat. 685, 727. Since the parties here stipul ated
that exam nation of the estate tax return at issue was initiated
on Cctober 28, 1997, section 7491 is inapplicable, and the
estate’s references thereto on brief are msplaced. The burden
therefore remains on the estate to establish that respondent’s
determ nation is erroneous.

B. Exi st ence of Consi deration

In accordance with the foregoi ng standards, the value of the
condom ni um nust be included in decedent’s gross estate if she
retained an interest therein of a type described in section
2036(a), unless she received adequate and full consideration for
the transfer at issue. As a threshold matter, we note that both
parti es have proposed as a finding of fact that no consideration
was paid for the transfer. Since nothing in the record
establishes that the conveyance of title was other than
gratuitous, we accept the proposed finding as a concession by the
estate. We also observe that even if decedent’s subsequent rent-
free occupancy is taken into account in this calculus, it is

sel f-evident that the value of alife estate is not the
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equi val ent of the value of an unencunbered estate. Accordingly,
we turn to whether decedent retained an interest wthin the
meani ng of section 2036(a).

C. Exi stence of a Retained I|Interest

1. Contentions of the Parties

Respondent contends that the condom niumis includable in
decedent’ s gross estate on the grounds that decedent retained
possessi on and enjoynent through an inplied or tacit agreenent.
Respondent maintains that all of the circunstances relating to
the purported conveyance of the property and decedent’s conti nued
occupancy show an inplicit arrangenent bringing the residence
wi thin the purview of section 2036(a)(1).

Conversely, the estate avers that the condom niumis not
subject to inclusion in decedent’s gross estate under section
2036(a). It is the estate’s position that decedent relinquished
all legal and equitable rights to the property in 1993. In
support of this position, the estate enphasizes the foll ow ng
facts: (1) Title was transferred to the trust; (2) the trustee
was bound by the trust ternms and by fiduciary duties under State
law to hold and nmanage the property for the benefit of the
beneficiaries; (3) the beneficiaries were given an i medi ate
right to withdraw trust assets and thereby to defeat all other
rights; and (4) decedent gave up the econom c benefit of being

able to generate cash by selling or borrow ng agai nst the
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property. The estate thus concludes that decedent *had
possession of the Real Estate as a tenant and she paid for the
sane”, based on her paynent of all occupancy costs. W disagree
for the reasons expl ai ned bel ow.
2. Analysis
The totality of the circunstances presently before us
requires a conclusion that an inplied understandi ng existed
bet ween decedent and her fam |y nmenbers that she would retain
possessi on and enjoynment of her condom nium w thin the neaning of
section 2036(a)(1l). The facts of this case are not such that it
can be distinguished in any material way fromthe substanti al
body of case | aw mandating inclusion in the context of continued
occupancy of a personal residence. As we shall detail infra, the
principal factors relied upon in such opinions are equally in
evi dence here, and additional indicia unique to decedent’s
situation buttress the adverse inference.
To begin with, we and other courts have characterized the
conti nued excl usive possession by the donor and the w thhol di ng
of possession fromthe donee as particularly significant factors.

@Qynn v. United States, 437 F.2d at 1150; Estate of Rapelje v.

Conmi ssioner, 73 T.C. at 87; Estate of Linderne v. Conm ssSioner,

52 T.C. at 309. Here, too, decedent continued to occupy the
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condom nium after the transfer of title to the exclusion of the
donees or anyone el se whose status stenmmed from a superior |egal
right to the property.

The further circunstance that a donor’s occupancy occurred
wi t hout paynent of rent to the donee has al so been repeatedly

hi ghlighted. Guynn v. United States, supra at 1150; Estate of

Rapelje v. Conmi ssioner, supra at 88; Estate of Honi gnan V.

Commi ssioner, 66 T.C. at 1081. As this Court has opined,

“continued rent-free, exclusive occupancy of * * * [the
residence] for life constitutes a substantial present economc
benefit akin to his renting * * * [the property] to a third party

and keeping the rent therefrom” Estate of Baggett V.

Conmi ssioner, T.C. Meno. 1991-362; see also Estate of Linderne v.

Conm ssi oner, supra at 309. Again, such an analogy is present in

this case as well. W also note in this connection that the
estate’s focus on an ability to sell or borrow against the
property as a principal econom c benefit finds no support in the
reported decisions. Since the decedent in nearly every case has
transferred legal title, a consequent |egal disability from
transacti ng based on the property nust be assuned. Yet the
courts have not nentioned this deficiency and thus have
apparently deened it wthout nonent in the face of rent-free

occupancy.
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Mor eover, contrary to the estate’s intimations, paynent of
occupancy expenses such as utilities, taxes, and insurance has
not been considered a substitute for rent but rather has been
seen to weigh in favor of finding a retained interest. Guynn v.

United States, supra at 1150; Estate of Rapelje v. Conmni ssioner,

supra at 88; Estate of Kerdolff v. Conm ssioner, 57 T.C. 643, 649

(1972). In sum courts have been unwilling to decide that no
interest was retained within the nmeani ng of section 2036(a) (1)
where objective evidence has shown that the decedent’s
relationship in fact to the property, beyond the transfer of bare

legal title, remained |argely unchanged. Quynn v. United States,

supra at 1150; Estate of Reichardt v. Conm ssioner, 114 T.C at

152; Estate of Rapelje v. Conmni ssioner, supra at 88. Such is

clearly true here.

As a corollary to the preceding principle, courts have al so
considered significant the lack of efforts on the part of a donee
to sell, |lease, use, or otherw se take steps to obtain any

economc return fromthe property. Estate of Maxwell v.

Conmi ssioner, 3 F.3d at 594; @Quynn v. United States, supra at

1150; Estate of Rapelje v. Conm ssioner, supra at 88.

Additionally, the practical unlikelihood of famly nenbers’
ousting an elderly relative has been acknow edged. See Guynn v.

United States, supra at 1150; Estate of Honi gnan v. Conm ssSi oner,

supra at 1083; Estate of Kerdolff v. Conm ssioner, supra at 650.
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Once nore, the facts before us fit this pattern as well. The
trustee did not even open a bank account for the trust; hence, we
are hard-pressed to infer that the trustee intended to nmanage the
property so as to achieve an econom c benefit for the
beneficiaries at any tinme prior to decedent’s death.

Furthernore, we find the particular ternms of the trust
instrunment at issue here to be highly supportive of an inplied
arrangenment that decedent would retain possession of the
condom nium Specifically, we enphasize that the express terns
of the agreenent granted M. Trotter a right to possess the
property for a period follow ng decedent’s death. W believe
that there would have been little, if any, reason to include such
| anguage absent an understandi ng that decedent and her husband
woul d be living in the honme at the tine of her death.

Moreover, we are satisfied that the | ogical conclusion to be
drawn fromthese terns is not negated by the w thdrawal
provi si ons upon which the estate so heavily relies. The numnerous
i ndi ci a di scussed above are equally supportive of an inplied
understanding that the withdrawal rights would not be exercised,
an interpretation buttressed by the awareness that the
beneficiaries were decedent’s grandchildren (and three of the
five were mnors). W cannot blind ourselves to the reality of
the famly relationships involved, and the estate has failed to

show that the withdrawal rights were anything nore than a paper
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formality without intended econom c substance. In addition, such
construction is strengthened still further by fact that the
trust’s having been funded solely with a single piece of real
estate woul d have nmade any attenpt to effectuate a w thdrawal
conpl ex and burdensonme at best. Wiile it is not entirely clear
fromthe docunent how the provision would operate in this
ci rcunst ance, we doubt that any beneficiary would seriously have
contenplated forcing the trustee to sell the hone so that he or
she coul d collect $10, 000.

Lastly, we observe that the four cases cited by the estate
in support of its position do not lead us to reach a result
different fromthat which appears conpelled by the facts before

us. In particular, the estate cites United States v. Byrum 408

U S 125 (1972); Estate of Wall v. Conm ssioner, 101 T.C 300

(1993); Estate of Beckwith v. Comm ssioner, 55 T.C 242 (1970);

and Estate of Chalners v. Conm ssioner, T.C. Mnp. 1972-158.

However, the principles that the estate asks us to glean from
t hese cases seemto be drawn primarily fromthe courts
di scussions of section 2036(a)(2), rather than section
2036(a)(1). We do not dispute that courts have construed the
term*®“right” as used in section 2036(a)(2) to nmean an

ascertainable and legally enforceable power. See United States

V. Byrum supra at 136; Estate of Wall v. Conm ssioner, supra at

310-311. Nor do we disagree that the “practical considerations”
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advanced by the Conmm ssioner may at tines have been rejected as
insufficient for inclusion under either paragraph of section

2036(a). See Estate of Beckwith v. Conm ssioner, supra at 248-

251. Nonetheless, we are firmly convinced that the cases which
deal with retained “possession or enjoynent” of a residence for
pur poses of section 2036(a)(1l), which the estate’s cited cases do
not, establish the relevant standards and nust govern our
deci sion here. Accordingly, the estate’s reliance on these
legally and factually distinguishable opinions is m splaced.
Therefore, in light of all the facts and circunstances
present in this case, we hold that decedent retained possession
and enjoynent of the condom niumw thin the neaning of section
2036(a)(1). The value of the condom nium nust be included in her
gross estate.

1. Valuation of the Condom ni um

Regul ati ons pronul gated under section 2036 provide the
followng with regard to the value to be included in the gross
estate pursuant to that statute:

| f the decedent retained or reserved an interest or
right wwth respect to all of the property transferred
by him the amobunt to be included in his gross estate
under section 2036 is the value of the entire property,
| ess only the val ue of any outstanding incone interest
which is not subject to the decedent’s interest or
right and which is actually being enjoyed by anot her
person at the tine of the decedent’s death. If the
decedent retained or reserved an interest or right with
respect to a part only of the property transferred by
him the anount to be included in his gross estate
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under section 2036 is only a correspondi ng proportion

of the anmount described in the preceding sentence.* * *

[ Sec. 20.2036-1(a), Estate Tax Regs.]

Thus, since decedent retained possession and enjoynent of her
entire residence, the full value of the condom niumis includable
in her gross estate.

The standard for ascertaining such value is then set forth
in section 20.2031-1(b), Estate Tax Regs. Specifically, property
is included in the gross estate at its “fair market val ue”,
defined as “the price at which the property woul d change hands
between a willing buyer and a wlling seller, neither being under
any conpul sion to buy or to sell and both having reasonabl e
know edge of relevant facts.” [1d. The date with respect to
which the asset is valued is either the date of death or, if the
al ternate val uation nethod under section 2032 is el ected, the
date prescribed in that section. Sec. 20.2031-1(b), Estate Tax
Regs. As pertinent here, section 2032(a)(1l) states that property
di sposed of within 6 nonths of the decedent’s death is valued as
of the date of its disposition.

Decedent’ s condom ni um was sol d approximately 5-1/2 nont hs
after her death for $155,000. Respondent determ ned a val ue of
$125,000 in the notice of deficiency. The estate has offered no

further evidence and no argunent on the issue of valuation. W
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therefore sustain respondent’s determnation. W hold that the
condom niumis includable in decedent’s gross estate at the

det erm ned val ue of $125, 000.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




