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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned an incone tax

deficiency of $22,270 and a penalty pursuant to section 6662(a)?

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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of $4,454 for 1999. After concessions,? the issues for decision
are: (1) Wether Adrian D. Troutman, Jr. (petitioner), is
entitled to a deduction pursuant to section 162(a)(1) for alleged
addi ti onal conpensation paid to his enployee;?® and (2) whether
petitioner is entitled to a deduction for costs associated with
the construction of a |logging road on his property.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in Wnlock, WAashington.

During 1999, petitioner operated three sole proprietorships:
T-Foil Enterprises, A & J Insulation Contractors (Washi ngton),
and A & J Insulation Contractors (Oregon). T-Foil Enterprises
manuf actured insulation, while A & J Insulation Contractors
installed the insulation manufactured by T-Foil Enterprises. The
i nsul ati on manufactured by T-Foil Enterprises was also sold to

third parties.

2 Respondent has conceded all issues identified in the
notice of deficiency for 1999 and all owed a previously unclai ned
deduction for a charitable contribution of $6,405 for 1999.

8 This issue was not included in the statutory notice of
deficiency or in the petition. W find that the issue was tried
by consent pursuant to Rule 41(b)(1), and we consider it to be
before the Court.
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Petitioner’'s Enpl oyee Any Novak-O Farrel

Begi nning in 1986, and for part of 1999, T-Foil Enterprises
enpl oyed Any Novak-O Farrell “off and on”. During 1999, M.
Novak- QO Farrell was al so enpl oyed by Prem er Productions, LLC,
and Al'l Platinum Spinners, two businesses which she owned.

T-Foil Enterprises enployed Ms. Novak-O Farrell as an office
manager. M. Novak-O Farrell’s duties included purchasing

busi ness itens and office supplies for T-Foil Enterprises,
picking up mail, reviewing bills, paying bills, depositing

busi ness receipts, collecting rent on property owned by
petitioner, depositing rent collected, and perform ng

m scel | aneous tasks as necessary. M. Novak-O Farrell also

pur chased personal itens for petitioner and his famly.
Petitioner often worked away fromthe office for 7 to 10 days at
a time, and he would pick up the purchased itens when he returned
to the office. Wth approval from petitioner, M. Novak-

O Farrell also purchased personal itens for herself using
petitioner’s credit card.

Ms. Novak-O Farrell recalled earning $1,000 per nmonth in
wages frompetitioner. Checks fromT-Foil Enterprises indicate
that Ms. Novak-O Farrell received approxi mately $300 per week in
gross wages, and $254. 10 per week in net take-hone pay.
Petitioner also agreed to pay Ms. Novak-O Farrell’s nonthly car

paynment and gasol i ne expenses as additional conpensati on.
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Ms. Novak-O Farrell nmade purchases for T-Foil Enterprises in
one of two ways. Sonetines she purchased itenms with an Anerican
Express card. The Anerican Express card had her nane on it, but
the charges incurred on that card were billed to petitioner. On
ot her occasions, Ms. Novak-O Farrell purchased business itens
with her own funds or her own credit card. Wen she purchased
business itens with her own funds or credit card, petitioner
woul d rei nburse her, or she would wite a T-Foil Enterprises
check to herself. Petitioner periodically reviewed the Amrerican
Express bills and cancel ed checks. There is no evidence that
petitioner objected to these practices during 1999.

During 1999, Ms. Novak-O Farrell and petitioner were friends
in addition to their enpl oyer-enpl oyee rel ationship.

From Cct ober 1998 to March 2001, Ms. Novak-O Farrell rented
a house frompetitioner. The parties did not execute a witten
| ease. Ms. Novak-O Farrell agreed to pay between $900 and $950
per nonth in rent, which petitioner raised to $1,200 sonetinme in
1999. In or about July 1999, Ms. Novak-O Farrell injured herself
and did not work. From August 1999 through Decenber 1999,
petitioner and Ms. Novak-O Farrell orally agreed that she woul d
pay only half the rent due (approximately $450 to $475).

Petitioner’s Loggi ng Road

During 1999, Sherwood Trucking & Bulldozing installed a

| oggi ng road onto wooded | and owned by petitioner.
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OPI NI ON

A. Al |l eged Additi onal Compensation to Ms. Novak-O Farrel

Petitioner argues that he is entitled to a deduction for
addi ti onal conpensation paid to his enployee, M. Novak-
O Farrell, over and above those clained on his Form 1040 for
1999, because of certain purchases that she nade.

Deductions are a matter of |egislative grace, and petitioner
bears the burden of proving that he is entitled to the deductions

clained.* See Rule 142(a); I NDOPCO,_ Inc. v. Conmi ssioner, 503

US 79 (1992); New Colonial Ice Co. v. Helvering, 292 U S. 435

(1934). Taxpayers are required to maintain records that are
sufficient to enable the Conm ssioner to determne their correct
tax liability. See sec. 6001; sec. 1.6001-1(a), Incone Tax Regs.
In addition, the taxpayer bears the burden of substantiating the
anount and purpose of the itemfor the clai ned deduction. See

Hr adesky v. Conmm ssioner, 65 T.C 87, 90 (1975), affd. per curiam

540 F.2d 821 (5th Cir. 1976).

Odinarily, a taxpayer is permtted to deduct the ordinary
and necessary expenses that he pays or incurs during the taxable
year in carrying on a trade or business. See sec. 162(a)(1l). An
expense is ordinary for purposes of this section if it is norma

or customary within a particular trade, business, or industry.

See Deputy v. du Pont, 308 U S. 488, 495 (1940). An expense is

4 Petitioner does not contend that sec. 7491(a) is
applicable to this case.
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necessary if it is appropriate and hel pful for the devel opnent of

t he business. See Conm ssioner v. Heininger, 320 U. S. 467, 471

(1943).
A taxpayer may deduct paynments for conpensation if the
anount paid is reasonable and for services actually rendered for

the payor in or before the year of paynent. See sec. 162(a)(1);

Lucas v. Ox Fibre Brush Co., 281 U S. 115, 119 (1930). The
reasonabl eness of conpensation is a question of fact that nust be
answered by conparing each enpl oyee’ s conpensation with the val ue
of services that he or she perforned in return. See RTS |nv.

Corp. v. Conm ssioner, 877 F.2d 647, 650 (8th Cr. 1989), affg.

per curiam T.C Meno. 1987-98; Charles Schneider & Co. v.

Comm ssi oner, 500 F.2d 148, 151 (8th GCr. 1974), affg. T.C. Meno.

1973-130; Estate of Wallace v. Conmi ssioner, 95 T.C. 525, 553

(1990), affd. 965 F.2d 1038 (11th G r. 1992).
Ceneral ly, paynents are deductible if they are nade with an

intent to conpensate. Paula Constr. Co. v. Conmm ssioner, 58 T.C

1055, 1058 (1972), affd. 474 F.2d 1345 (5th Cr. 1973); see also
UAL Corp. v. Conmm ssioner, 117 T.C. 7, 10 (2001); Elec. & Neon,

Inc. v. Conmm ssioner, 56 T.C 1324, 1340 (1971). “Wether such

i ntent has been denonstrated is a factual question to be decided
on the basis of the particular facts and circunstances of the

case.” Paula Constr. Co. v. Conmni Ssioner, supra.

1. Pur chases Made by Ms. Novak-O Farrel

Petitioner argues that the purchases made by Ms. Novak-

O Farrell were additional conpensation to her. W disagree.
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Ms. Novak-O Farrell credibly testified that her duties
i ncl uded purchasing office supplies and business itens.
Petitioner’s authorization of her business purchases is evident
fromthe fact that petitioner added her to his Anerican Express
account and gave her an Anerican Express card in her nane. It is
al so evident fromthe fact that petitioner reinbursed her for
purchases nade with her own funds and credit card. M. Novak-

O Farrell also testified that petitioner asked her to purchase
personal itenms for himand his famly as part of her duties. M.
Novak-QO Farrell did not identify any additional agreed-upon
conpensati on.

Petitioner has not established that Ms. Novak-O Farrell’s
personal purchases, made with petitioner’s perm ssion and on his
credit card, were intended as conpensation. Petitioner did not
report additional conpensation for alleged personal purchases as
inconme to Ms. Novak-O Farrell on a Form W2, Wage and Tax
Statenent, for 1999, the year the purchases were nade. W
conclude that Ms. Novak-O Farrell’s agreed-upon conpensation from
T-Foil Enterprises was her weekly wages, plus car paynents and
gasoline. Petitioner’s paynents of additional, sporadic personal
purchases, if any, were likely based on his friendship with M.
Novak-O Farrell. They were not additional fixed conpensation for

servi ces rendered. See Anahei m Paper M 11l Supplies, Inc. V.

Conmi ssioner, T.C. Meno. 1978-86; cf. Comm ssioner v. Duberstein,

363 U. S. 278, 285-286 (1960) (transfer of Cadillac to business



- 8 -
acquai ntance for nanes of potential custoners held to be
conpensati on).
Petitioner has not established that he is entitled to a
deduction for conpensation pursuant to section 162(a)(1) for any
of the purchases of personal itens nade by Ms. Novak-O Farrell.

2. Reduced Rent Paid by Ms. Novak-QO Farrel

Petitioner argues that the anmobunt of rent Ms. Novak-

O Farrell did not pay during 1999 (approximately $450 to $475 per
nmont h) was conpensation to her. W disagree.

Petitioner and Ms. Novak-O Farrell were friends when she
rented petitioner’s house. Petitioner permtted her to pay |ess
rent in 1999 because she injured herself and could not work.>
QG her than his self-serving testinony, petitioner presented no
evi dence to show that he forgave the additional rent owed with an
intent to conpensate Ms. Novak-O Farrell. Petitioner issued no
FormW2 to Ms. Novak-O Farrell for this alleged additional
conpensation. Additionally, petitioner wote a letter to M.
Novak-O Farrell, which he submtted as evidence in this case,
whi ch indicates that he seeks to collect the rent that she
previously did not pay.

Petitioner has not established that he is entitled to a
deduction for conpensation pursuant to section 162(a)(1) for M.

Novak-O Farrell’s reduced rent.

> M. Novak-O Farrell’s injury was not incurred at work.
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B. Deducti on for Road Construction

At trial, petitioner raised, for the first tinme, the issue
of an additional deduction for costs associated with building a
| ogging road on his property. Petitioner’s petition does not
address this issue. Petitioner did not anmend his petition to
raise this issue. Petitioner did not exchange docunentary
evidence related to the logging road with respondent before the
trial, as directed by the Court’s pretrial order dated Cctober
16, 2002.

Odinarily, we wll not consider issues that are raised for

the first time at trial or on brief. See Foil v. Commi ssioner,

92 T.C. 376, 418 (1989), affd. 920 F.2d 1196 (5th Cr. 1990);
Mar kwardt v. Conm ssioner, 64 T.C 989, 997 (1975). This Court

has held on nunerous occasions that it will not consider issues

whi ch have not been pleaded. See, e.g., Estate of Mandels v.

Comm ssioner, 64 T.C. 61 (1975); Estate of Horvath v.
Comm ssioner, 59 T.C. 551, 556 (1973); Frentz v. Conm ssioner, 44

T.C. 485, 490-491 (1965), affd. by order 375 F.2d 662 (6th Cr.
1967) .

At trial, the Court did not allow petitioner to raise this
issue. Further, the Court sustained respondent’s objection to
t he adm ssion of evidence related to the logging road. In his
posttrial brief, petitioner again attenpts to raise the issue of
deducti on of expenses associated with the construction of the

| ogging road. This issue is not before the Court.
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In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we find themto be irrelevant or wthout nerit.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




