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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncone tax of $17,632 for the taxable year 1998.

The issues for decision are (1) whether petitioner is
entitled to deduct as a business expense the cost of a doubl e-
w de manuf actured honme whi ch he purchased for a forner
girlfriend/ enpl oyee and for his two children, and (2) whether
petitioner is entitled to deduct certain | egal expenses as
busi ness expenses.!?

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Canpt on, New Hanpshire, on the date the petition was filed in
this case.

Petitioner operates a general contracting business as a sole
proprietor under the business name of R G Tuck Builders. In
| ate 1992, petitioner and Lisa Brownell (Ms. Brownell) began both
a business relationship and a personal relationship. M.
Brownell worked in petitioner’s office handling matters rel ated
to petitioner’s general contracting business, as well as certain
rental apartnments. M. Brownell earned wages of $105 per week,
and petitioner reported her wages on Forns W2, Wage and Tax

Statenent. Petitioner and Ms. Brownell resided together during

Petitioner does not dispute any other adjustnents in the
noti ce of deficiency.
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this time with their two children. Petitioner noved out of the
shared residence in approximately April 1997.

On April 9, 1998, petitioner and Ms. Brownell entered into a
permanent stipulation with respect to a proceedi ng brought in the
State of New Hanpshire Judicial Branch, Famly Division. 1In the
per manent stipul ation, petitioner and Ms. Brownell entered into
an agreenent concerning a nunber of issues, including paternity,
custody, visitation, and paynent of expenses for their children.
Section 16 of the permanent stipulation provided that petitioner
was to receive all interest in his general contracting business:

Business Interests O The Parties. Respondent

[petitioner] is awarded all interest in rental real estate
standing in his sole nane and all interest in Tuck Buil ders.

Section 19 of the permanent stipulation allocated real property
bet ween petitioner and Ms. Brownell:

A. The parties jointly owm real estate in Canpton, New
Hanmpshi re known as the “John Saunders house.” Petitioner
[ Ms. Brownell] shall quitclaimher interest in the property
to Respondent at the same tine that Respondent deeds the
property identified in either paragraph B or C below to
Petitioner. Respondent shall pay Petitioner $33,000 for her
interest in said property. Respondent wll|l pay Petitioner
$11, 000 between April 1 and June 30 of each year for three
consecutive years with the first paynent due on or before
June 30, 1999. Respondent shall sign a note and nortgage in
favor of Petitioner to secure his obligations hereunder.

B. Respondent owns certain real estate at Lot #7 in
Blair Intervale in Canpton, New Hanpshire. Respondent shal
purchase and have set up on said ot a 28 x 60" 1998
Patriot Homes Victorian double w de ranch style manufactured
home * * * Respondent shall transfer the property to
Petitioner free and clear of any |iens and encunbrances,
except as foll ows:
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(1) Respondent shall have a |lien against the proceeds
fromany sale of said real estate for a period of tine not
to exceed eight years fromthe date of the transfer

(1i) The lien shall be for the value of the net
proceeds reduced each year by an anobunt equal to one eighth
of the net proceeds. After eight years, Petitioner would
receive the full net proceeds fromany sale of the real
estate. * * *

(v) During the termof the lien on the real estate,
Petitioner agrees to naintain the real estate as the primary
residence for the children. * * *

(1 x) Respondent agrees to substitute his lien for a
simlar lien on real estate to be occupied by Petitioner and
the children within a twenty mle radi us of Respondent’s
hore.

Par agraph C of section 19 of the permanent stipul ation provided
for the transfer of an alternate property if petitioner was
unabl e to convey the property described in paragraph B
Petitioner was to take the alternate property and “renodel said
real estate as a honme for” Ms. Brownell. The alternate property
woul d have been subject to a lien with provisions identical to
t hose detail ed above. Finally, section 19 of the permanent
stipul ati on provided:
D. The home in which the parties resided |located in
Canpt on, New Hanpshire and standing in Respondent’s nane is
awar ded to Respondent free and clear of all interest of
Petitioner. Petitioner may continue to reside at the
property until the manufactured honme is set up and ready to
be occupied * * * at which tinme Petitioner will nove to the
manuf actured honme * * * and Respondent nmy resume occupancy
of the Canpton house. * * *
E. Respondent is awarded all other real estate
standing in Respondent’s nane, free and clear of al
interest of Petitioner.
Pursuant to the permanent stipul ation, petitioner purchased a

manuf act ured honme for Ms. Brownell in 1998 for $43, 003.
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Petitioner did not issue Ms. Browell a Form W2 in connection
wi th the manufactured hone.

Petitioner filed a Federal incone tax return for taxable
year 1998. Wth this return, he filed a Schedule C, Profit or
Loss From Business, for his general contracting business.
Petitioner reported cost of goods sold of $470,394. As part of
this anount, petitioner included $43,003 for the doubl e-w de
manuf act ured honme. Separately, petitioner clainmed deductions on
t he Schedul e C for wage expenses of $33,576 and for |egal and
prof essi onal services expenses of $16,149. In the notice of
deficiency, respondent determ ned that the purchase of the
manuf act ured honme was a nondeducti bl e personal expense and not
properly characterized as a cost of goods sold.? Respondent also
di sal | oned $6, 610 of the clained deduction for |egal expenses
because they |Iikew se were determ ned to be nondeducti bl e
per sonal expenses.

The issues in this case are decided on the basis of the
record without regard to the burden of proof. See sec. 7491;
Rul e 142(a).

The first issue for decision is whether petitioner is

entitled to deduct as a business expense the cost of the

2Petitioner no |longer argues that the cost of the
manuf act ured home should be included in the Schedul e C cost of
goods sold. Rather, in his brief he argues that he is entitled
to deduct the cost of the hone as a busi ness expense.
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manuf act ured honme he purchased for Ms. Brownell and his two
children. Petitioner’s sole argunent in his brief is that the

cost of the hone represents conpensation for past services

rendered by Ms. Brownell in connection with petitioner’s
busi ness.
Personal, living, and fam |y expenses generally are not

deducti ble. Sec. 262(a). Expenses which are ordinary and
necessary in carrying on a trade or business, on the other hand,
are generally deductible. Sec. 162(a). Conpensation for
services may be deductible as an ordinary and necessary business
expense, but only if paynent is made with the intent to

conpensate. Paula Constr. Co. v. Conm ssioner, 58 T.C 1055,

1058 (1972), affd. wi thout published opinion 474 F.2d 1345 (5th
Cr. 1973). The existence of such an intent is a factual
guestion to be decided on the basis of the particular facts and
ci rcunst ances of the case. 1d. at 1059.

Petitioner’s argunment concerning his intent in purchasing
and transferring the manufactured hone is not persuasive. In
reaching this conclusion, we find the permanent stipul ation--
whi ch was entered into just before the manufactured home was
purchased and given to Ms. Brownell--to be nore reliable as

evi dence of petitioner’s intent than petitioner’s testinony at
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trial.® It is clear fromthe permanent stipulation that the
manuf act ured honme was given to Ms. Brownell in a division of
property following the termnation of their personal

relationship. It is also clear that the intent behind the
agreenent to transfer the honme was to provide Ms. Brownell and
petitioner’s own children wwth a residence after they were
required to | eave petitioner’s residence. Furthernore, the terns
of the permanent stipulation established a lien on the property
in favor of petitioner for a nunber of years after the transfer
to Ms. Brownell. Because the lien caused Ms. Brownell to have
only alimted interest in the manufactured honme, the existence
of such alien is inconsistent wwth an intent by petitioner to
provide Ms. Brownell wi th conpensation for past services.

Finally, petitioner in prior years had issued Ms. Brownell Forns
W2 for the conpensation which he paid to her, and on his 1998
Federal inconme tax return he reported wage expenses of $33, 576.
However, petitioner did not issue a Form W2 for the manufactured
home, and on his 1998 return he characterized the cost of the
manuf act ured honme as a cost of goods sold rather than as wages.

This is further evidence that petitioner did not intend at that

SPetitioner also provided a witten statement from M.

Brownel | --signed on the day before this case was tried and
apparently prepared by petitioner’s accountant--which in essence
recites the events as petitioner portrayed themat trial. W do

not accept this statenent as reliable evidence of petitioner’s
intent at the tinme the manufactured honme was purchased and given
to Ms. Brownell.
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time for the purchase and transfer of the manufactured honme to be
conpensati on.

At trial, petitioner asserted that Ms. Brownell *“signed off
her right to sue” himin section 16 of the permanent stipul ation.
He argues that this provision is evidence that there was an
agreenent that Ms. Brownell would accept the manufactured hone in
exchange for any past claimfor conpensation for her services.

We find nothing in this provision to support petitioner’s
argunent. This provision was one of nunmerous provisions in the
per manent stipul ation covering issues ranging frompaternity and
custody of the children to the property interests of petitioner
and Ms. Brownell. There is no indication that this provision was
in any way connected with the provision granting Ms. Brownell the
right to the manufactured honme, nor is there any indication that
it was intended in any manner to waive a claimby Ms. Brownell to
sue for conpensation for past services.

We concl ude that petitioner purchased the nmanufactured hone
in order to fulfill the terns of the permanent stipulation he
entered into wwth Ms. Brownell, and that the purchase was a
personal expense incurred in connection with his relationship
with Ms. Brownell, as well as petitioner’s own children.
Consequently, the purchase is a nondeducti bl e expense pursuant to
section 262(a) and not an ordinary and necessary busi ness

expense.
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The second issue for decision is whether petitioner is
entitled to deduct the | egal expenses of $6,610 as a trade or
busi ness expense. Petitioner did not raise this issue in his
petition, nor did he address it in his posttrial brief. However,
we briefly discuss the issue because the parties addressed it at
trial.

Petitioner testified that all or a portion of the |egal
expenses of $6,610 were incurred in connection with the permanent
stipulation he entered into with Ms. Brownell, as discussed
above. O her than this cursory testinony, petitioner provided no
substantiati on concerning the nature or the anount of the |egal
expenses whi ch he incurred.

Because the pernmanent stipulation was entered into by
petitioner and Ms. Brownell as a result of their personal
rel ati onship, we conclude that the | egal expenses incurred in
connection with the permanent stipul ation were nondeducti bl e
personal expenses under section 262(a), rather than trade or
busi ness expenses deducti bl e under section 162(a).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




