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MARVEL,

VEMORANDUM OPI NI ON

Judge: Pursuant to section 6330(d),?! petitioner

seeks review of respondent’s determ nation to sustain a notice of

Federal tax lien with respect to petitioner’s unpaid Federal

1Unl ess otherwi se indicated, all section references are to

t he | nternal

Revenue Code, and all Rule references are to the Tax

Court Rules of Practice and Procedure. All nonetary anounts are
rounded to the nearest dollar.
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incone tax liability for 2000 and trust fund recovery penalties
under section 6672 for periods ended Septenber 30, 1999, Decenber
31, 1999, and Decenber 31, 2000 (relevant quarterly periods).

After concessions,? the issue presented i s whether
respondent abused his discretion in refusing to waive additions
to tax under section 6651(a)(2) for petitioner’s failure to pay
t he ambunt shown due on his 2000 Federal incone tax return on or
before the date prescribed for paynent and under section 6654(a)
for his failure to pay estimated Federal incone tax. As a
threshold matter, respondent argues that petitioner may not
chal l enge the underlying tax liability in this proceeding. W
agree, and we sustain respondent’s determ nation.

Backgr ound

Sonme of the facts have been stipulated. W incorporate the
stipulation of facts, supplenental stipulation of facts, and
stipulation of settled issues into our findings by this
reference. Petitioner resided in California when his petition

was fil ed.

2The parties filed a stipulation of settled issues in which
they agreed to the application of three designated trust fund
paynments. Accordingly, respondent’s determnation to sustain a
notice of Federal tax lien with respect to the trust fund
recovery penalties is no longer at issue. |In the stipulation of
settled issues the parties al so agree that respondent correctly
wai ved the addition to tax for failure to file a Federal incone
tax return under sec. 6651(a)(1).
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Petitioner is a physician specializing in internal nedicine,
geront ol ogy, and undersea and hyperbaric nedicine. During 2000
and the relevant quarterly periods petitioner was the sole
shar ehol der and an enpl oyee of Internist Medical Goup
(I'nternist).

| . Petitioner’'s Federal Incone Tax Liability for 2000

Before April 15, 2001, petitioner consulted Mary MIler (Ms.
MIller), a certified public accountant, regarding preparation of
his Form 1040, U.S. Individual Income Tax Return, for 2000 (2000
return). On April 15, 2001, petitioner filed a request for an
extension of tine to file his 2000 return; he submitted a $3, 000
paynment with his extension request although Ms. M Il er had
advised himto submt a $2,000 paynent. Petitioner knew that he
had sone Federal inconme tax liability for 2000 nostly because of
his unusually large capital gain income froma sale of stock, but
he believed that a capital |oss carryover froma prior year would
of fset his capital gain. On October 17, 2001, petitioner paid
$9, 000 toward his 2000 Federal income tax liability.

On dates that do not appear in the record Ms. MIler
prepared petitioner’s 2000 return and sent it to him On
January 25, 2002, petitioner untinely filed his 2000 return

reporting a tax liability of $123,263 and paynment credits of
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$23,475.% Petitioner did not pay the anbunt due when he filed
his 2000 return. Although petitioner could have paid his 2000
Federal incone tax liability by selling sone of his assets, he
did not do so because he preferred to avoid doing so in a
decl i ning stock nmarket.

On February 25, 2002, respondent assessed the tax shown on
petitioner’s return, interest, and additions to tax under section
6651(a)(1) for failure to tinely file the 2000 return, section
6651(a)(2) for failure to pay the amount shown as due on the 2000
return, and section 6654 for failure to pay estimated taxes. On
June 7, 2002, petitioner paid $100,000 toward his 2000 Federal
inconme tax liability.

1. Petitioner’'s Liability for Trust Fund Recovery Penalties

Internist failed to tinely pay its enpl oynent taxes
(i ncluding anmounts withheld from enpl oyees’ wages) for the
rel evant quarterly periods. On March 25, 2005, respondent
assessed agai nst petitioner civil penalties under section 6672,
whi ch authorizes the inposition of penalties upon responsible
persons for failure to collect, account for, and pay over certain

t axes.

3The credits consisted of an $11, 475 withholding credit and
the two paynments totaling $12,000. M. MIller did not claim
petitioner’s capital |oss carryover on his 2000 return, and
petitioner did not file an anended return for 2000 to claimit.
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[11. Respondent’s Coll ection Activities

On Novenber 27, 2004, respondent issued a Final Notice,
Notice of Intent to Levy and Notice of Your Right to a Hearing
(notice of intent to levy) for 2000, which he nailed return
recei pt requested to petitioner. On January 13, 2005, the
I nternal Revenue Service (IRS) received a return receipt signed
by petitioner. On Decenber 31, 2004, petitioner submtted to
respondent’s revenue officer working on his case a request to
wai ve the additions to tax on the basis of reasonabl e cause.
Petitioner argued that Ms. Mller failed to provide himan
estimate of the tax due, failed to informhimthat he had to nake
estimated tax paynents, and failed to prepare his 2000 return
tinmely, although he gave her all materials for return preparation
by April 2001.*

On August 2, 2005, respondent mailed petitioner a Final
Notice, Notice of Intent to Levy and Notice of Your Right to a
Hearing with respect to his liability for the trust fund recovery
penalties for the relevant quarterly periods. On Septenber 20,

2005, respondent filed a notice of Federal tax |ien against

“Petitioner tried to initiate a nal practice action agai nst
Ms. MIler, but the period of Iimtations had run out.
Petitioner also filed a conplaint wwth the California Board of
Account ancy, but no formal action was taken against Ms. Mller
Petitioner filed a claimagainst Ms. MIler with CAM CO Mit ua
| nsurance Co., Ms. MIller’s errors and om ssions insurance
carrier. The record does not reflect the outcone of the
i nsurance claim
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petitioner in the county recorder’s office for Al anmeda County,
California, with respect to petitioner’s assessed and renai ni ng
unpai d Federal incone tax liability for 2000 and trust fund
recovery penalties for the relevant quarterly periods. On
Septenber 21, 2005, respondent nailed petitioner a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
Section 6320 (notice of lien). The notice of lien stated that
petitioner owed $34,831 with respect to his 2000 Federal income
tax liability and $17,667 with respect to the trust fund recovery
penal ties.

Petitioner tinely submtted a Form 12153, Request for a
Col | ection Due Process Hearing, concerning the notice of Iien.
In his Form 12153 petitioner again requested a waiver “of failure
to file penalty - CPA negligently filed return | ate” and asserted
t hat respondent’s revenue officer m sapplied designated trust
fund paynents. On June 22, 2006, petitioner’s new accountant
submtted to respondent another request for a waiver of additions
to tax because of petitioner’s reliance on Ms. Ml er
Petitioner’s case was assigned to Settlement Oficer Linda L
Cochran (Ms. Cochran). On July 5, 2006, Ms. Cochran sent
petitioner a letter scheduling a hearing for July 26, 2006. In
the letter Ms. Cochran stated that during the hearing she could
consider, inter alia, whether petitioner owed the anmount due, but

only if he had not had an opportunity to dispute it with the
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Appeal s Ofice or had not received a notice of deficiency. On
July 6, 2006, petitioner mailed a letter to Ms. Cochran

acknow edgi ng recei pt of her letter and requesting a wai ver of
additions to tax and abatenment of interest because Ms. Mller’s
“gross mal practice and negligence” were circunstances beyond his
control. Petitioner attached the June 22, 2006, letter fromhis
account ant .

On July 26, 2006, Ms. Cochran held a face-to-face hearing
with petitioner. During the hearing petitioner again requested
an abatenment of interest and waiver of additions to tax assessed
with respect to his Federal income tax liability for 2000.
Petitioner claimed that Ms. MIler had known or should have known
t he amount of his Federal incone tax liability for 2000 but
failed to provide himw th an approxi mati on of tax due beyond the
advice to send $2,000 with the extension request.

On the basis of information petitioner provided, Ms. Cochran
wai ved the addition to tax for failure to file under section
6651(a)(1). M. Cochran denied a waiver of the addition to tax
for failure to make estimated tax paynents because petitioner did
not neet the section 6654(e) waiver requirenents. Ms. Cochran
al so denied a waiver of the addition to tax for failure to pay
under section 6651(a)(2) because petitioner did not show that his
failure to pay his Federal inconme tax liability for 2000 was due

to reasonabl e cause and not due to willful neglect. |In making
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the determ nation Ms. Cochran considered that before 2000
petitioner failed to tinely pay his Federal inconme tax
liabilities® and that in 2000 he received substantial incone but
made conparatively mniml tax paynents. M. Cochran al so
concl uded that petitioner did not satisfy the criteria for
i nterest abat enent under section 6404(e).

Besi des di scussing petitioner’s liability for the additions
to tax and interest, Ms. Cochran and petitioner also discussed
t he proper application of three designated trust fund paynents.®
Petitioner did not submt a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, request
any collection alternatives, or raise any other issues before or
during the hearing.

After the hearing petitioner sent an undated letter to M.

Cochran requesting that she waive the addition to tax for failure

The record establishes that for 1998 petitioner incurred a
smal |l addition to tax for failure to pay estimted tax and
interest. For 1999 petitioner incurred additions to tax for
failure to file under sec. 6651(a)(1l), for failure to pay under
sec. 6651(a)(2), and for failure to nmake estimated tax paynents
under sec. 6654(a).

SWth respect to the trust fund recovery penalties,
petitioner alleged that respondent had m sapplied three
desi gnated trust fund paynents dated Dec. 1, 2005, June 12, 2006
and June 29, 2006, in the respective anounts of $6,870, $10, 000,
and $797. Petitioner had intended that the IRS apply the three
paynents to satisfy his liability with respect to civil penalties
under sec. 6672 for the relevant quarterly periods. Upon review
of petitioner’s business checks and ot her docunents, M. Cochran
determ ned that respondent had inproperly applied $805, $1, 330,
and $797, respectively, of the three paynents.
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to make estimated tax paynents. In the letter petitioner stated
that he remtted only $3,000 with his request for an extension to
file the 2000 return on the basis of Ms. MIler’s advice.

On Cct ober 25, 2006, respondent sent petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
sustaining the notice of Federal tax lien. In the notice of
determ nati on respondent stated that petitioner did not provide
financial information or request collection alternatives and that
he failed to nmeet the criteria for the abatenment of interest and
for waiver of the additions to tax. Petitioner tinely petitioned
this Court chall enging respondent’s determ nation.

Di scussi on

Col |l ection Hearing Procedure

Section 6321 inposes a lien in favor of the United States on
all property and property rights of a taxpayer liable for taxes
after a demand for the paynent of the taxes has been nade and the
taxpayer fails to pay those taxes. The lien arises when the
assessnment is made. Sec. 6322. Section 6323 generally requires
the Secretary to file a notice of Federal tax lien with the
appropriate State office for the lien to be valid against certain
third parties. Section 6320(a) requires the Secretary to notify
the taxpayer in witing of the filing of a notice of Federal tax

lien and of the taxpayer’s right to an adm nistrative hearing on
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the matter. Section 6320(b) affords the taxpayer the right to a
fair hearing before an inpartial hearing officer. Section
6320(c) requires that the admnistrative hearing be conducted
pursuant to section 6330(c), (d) (other than paragraph (2)(B)
thereof), and (e).

At the hearing a taxpayer nmay raise any relevant issue,
i ncl udi ng appropriate spousal defenses, challenges to the
appropri ateness of the collection action, and possible collection
alternatives. Sec. 6330(c)(2)(A). A taxpayer is precluded,
however, from contesting the existence or anmount of the
underlying tax liability unless the taxpayer failed to receive a
notice of deficiency for the tax liability in question or did not
ot herwi se have an opportunity to dispute the tax liability. See

sec. 6330(c)(2)(B); Sego v. Comm ssioner, 114 T.C. 604, 609

(2000).

Foll ow ng a hearing, the Appeals Ofice nust issue a notice
of determ nation regarding the validity of the filed Federal tax
lien. In making the determ nation the Appeals Ofice is required
to take into consideration: (1) Verification presented by the
Secretary that the requirenents of applicable | aw and
adm ni strative procedure have been net, (2) rel evant issues
rai sed by the taxpayer, and (3) whether the proposed collection

action appropriately bal ances the need for efficient collection
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of taxes with a taxpayer’s concerns regarding the intrusiveness
of the proposed collection action. Sec. 6330(c)(3).

| f the taxpayer disagrees with the Appeals Ofice’s
determ nation, the taxpayer may seek judicial review by appealing
to this Court. Sec. 6330(d). Were the validity of the
underlying tax liability is properly at issue, the Court reviews
the determ nation regarding the underlying tax liability de novo.

Sego v. Conmmi ssioner, supra at 610; Goza v. Conmi ssioner, 114

T.C. 176, 181-182 (2000). Were the validity of the underlying
tax liability is not properly at issue, the Court reviews the
determ nation of the Appeals Ofice for abuse of discretion.

Sego v. Conmmi ssioner, supra at 610; Goza v. Conm Ssioner, supra

at 182.

1. Petitioner’'s Challenge to the Notice of Determ nation

A. Petitioner’'s Challenge to the Underlying Tax Liability

Petitioner challenges respondent’s refusal to waive the
additions to tax under section 6651(a)(2) for failure to pay tax
shown on a return and under section 6654(a) for failure to pay
estimated Federal inconme tax. Because we have interpreted the
“underlying tax liability” to include any anbunts a taxpayer owes

pursuant to the tax laws, Katz v. Comm ssioner, 115 T.C. 329, 339

(2000), petitioner’s argunent represents a challenge to the

underlying tax liability.
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The parties agree that petitioner did not receive a notice
of deficiency for 2000. However, respondent relies on the
stipul ated Form 4340, Certificate of Assessnents, Paynents, and
QO her Specified Matters, for 2000 to assert that on Novenber 27,
2004, and January 13, 2005, he issued to petitioner two notices
of intent to levy with respect to petitioner’s 2000 Feder al
income tax liability.” The Form 4340 reflects, in pertinent

part, the follow ng actions by respondent:

Dat e Expl anati on of transaction

11-27-2004 Intent to levy collection
Due process notice
Levy notice issued

01- 13- 2005 Intent to | evy collection
Due process notice
Return recei pt signed?!

!Respondent incorrectly refers to the Jan. 13, 2005, entry
in the Form 4340 as a record of a second |levy notice rather than
a record of receiving a return receipt.

Respondent did not introduce in evidence the Novenber 27,
2004, notice of intent to |levy and the January 13, 2005, signed
return receipt. Nevertheless, Form 4340 is “‘generally regarded

as being sufficient proof, in the absence of evidence to the

contrary, of the adequacy and propriety of notices and

"The Form 4340 al so contains two entries “Statutory Notice
of Intent to Levy” dated May 6, 2002, and Oct. 18, 2004, but the
literal transcript of petitioner’s tax account for 2000 does not
reflect such notices. Respondent does not address the effect of
these entries. |f such notices were sent, they bear no
significance for our purposes.
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assessnents that have been made.’” Oumyv. Conm ssioner, 123

T.C. 1, 9 (2004) (quoting Gentry v. United States, 962 F.2d 555,

557 (6th Cir. 1992)), affd. 412 F.3d 819 (7th G r. 2005).
Petitioner does not dispute that respondent issued himthe
Novenmber 27, 2004, notice of intent to | evy, and he does not

all ege that he did not receive it. Petitioner also does not
point out any irregularity in the Form 4340 that would rai se a
guestion about its validity. Accordingly, we find that on
Novenber 27, 2004, respondent issued petitioner a notice of
intent to levy with respect to his 2000 Federal incone tax
liability.

Qur finding is supported by the literal transcript of
petitioner’s tax account for 2000 (literal transcript) offered in
evi dence by respondent. The literal transcript confirnms that on
Novenber 27, 2004, respondent issued petitioner a notice of
intent to |l evy, and on January 13, 2005, respondent received a
signed return receipt. Both entries in the literal transcript
contain transaction code 971 (TC 971). The Internal Revenue
Manual (IRM, which describes the RS s recordkeepi ng procedures
when a levy notice is issued to a taxpayer, states that a TC 971

i ndi cates issuance of notice of intent to levy, and a second
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TC 971 indicates the results of mailing, if known.® 1

Adm nistration, IRM(CCH), pt. 5.11.1.2.2.1(3), at 16,737 (June
29, 2001).

Respondent argues that the Novenber 27, 2004, notice of
intent to | evy provided petitioner an opportunity to chall enge
his underlying tax liability® because petitioner could have
requested a hearing under section 6330 but did not.® The
regul ati ons define an opportunity to dispute an underlying tax
l[tability to include an opportunity for a conference with the
Appeals Ofice that was offered either before or after the tax
liability was assessed. Sec. 301.6320-1(e)(3), QA-E2, Proced. &

Adm n. Regs.!* The regul ations al so provide:

81f the notice is delivered by the U S. Postal Service, the
return recei pt should be delivered to the IRS. 1 Adm nistration
|RM (CCH), pt. 5.11.1.2.2.8(3), at 16,745 (July 26, 2002).

°The parties stipulated that petitioner had had a prior
opportunity to dispute his trust fund recovery penalty for the
rel evant quarterly peri ods.

1The record does not show that petitioner requested a
hearing wth respondent’s Appeals O fice when he received the
Nov. 27, 2004, notice of intent to |evy.

Y'n Lewis v. Conm ssioner, 128 T.C. 48 (2007), we upheld
the validity of sec. 301.6330-1(e)(3), RA-E2, Proced. & Adm n.
Regs. (it mrrors sec. 301.6320-1(e)(3), QA-E2, Proced. & Adm n.
Regs.). However, in Lew s, the taxpayer actually participated in
a prior conference with the Appeals Ofice. In Lews, we
commented as follows in a footnote:

W reserve judgnent today on whether an offer for a
conference with Appeals is sufficient (and if so, what
(continued. . .)
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Where the taxpayer previously received a CDP Notice

under section 6330 with respect to the sanme tax and

tax period and did not request a CDP hearing with

respect to that earlier CDP Notice, the taxpayer

al ready had an opportunity to dispute the existence

or amount of the underlying tax liability. [ Sec.

301.6320-1(e)(3), QA-E7, Proced. & Adm n. Regs.]
Accordingly, the regulation precludes a taxpayer from chall engi ng
atax liability even if he did not pursue the opportunity for a
conference with the Appeals O fice. Petitioner does not
chal l enge the validity of this regulation. The Novenber 27
2004, notice of intent to levy offered petitioner the opportunity
to request a hearing with the Appeals Ofice and an opportunity
to contest his underlying tax liability. See id. Petitioner did
not do so. Accordingly, during the July 26, 2006, hearing
petitioner was precluded by section 6330(c)(2)(B) from
chal l enging the additions to tax.

An Appeals officer may, within his or her sole discretion,
consi der issues that are precluded from consideration under

section 6330(c)(2)(B). Sec. 301.6320-1(e)(3), QRA-El1l, Proced. &

Adm n. Regs. Ms. Cochran exercised her discretion and consi dered

(... continued)

informati on would be required to be included in such an
offer) to preclude subsequent collection review
consideration if the taxpayer declines the offer

W thout participating in such a conference. * * *

Lewis v. Commi ssioner, supra at 61 n.9; see also Estate of
Sbl endorio v. Conmi ssioner, T.C Meno. 2007-94.
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petitioner’s request for abatenent of interest and waiver of
additions to tax.®> W have previously held that if the Appeals
O fice considers a challenge to the underlying tax liability when
precl uded fromdoing so by section 6330(c)(2)(B), the Court may
not review the determ nation on that issue because such liability
was not properly part of the hearing and is not treated as part
of the notice of determ nation even if the notice of

determ nation di scusses the hearing officer’s decision. See

Behling v. Conm ssioner, 118 T.C 572, 578 (2002); Mller v.

Commi ssioner, T.C Menp. 2007-35; see also sec. 301.6320-1(e)(3),

Q8A- E11, Proced. & Adm n. Regs. Accordingly, petitioner is
barred from chall engi ng the exi stence or anount of his 2000
Federal incone tax liability in this proceedi ng.

B. Revi ew of the Notice of Deternination

Because the validity of the underlying tax liability is not

properly at issue, we review respondent’s determ nation for abuse

12Petiti oner does not argue that respondent’s position
regarding petitioner’s ability to challenge the underlying tax
l[iability for 2000 is inpeached by Ms. Cochran’s consideration of
t he abatenent request during the hearing. The parties’
stipulation of settled issues stating that Ms. Cochran “correctly
determ ned that petitioner was entitled to abatenent of the
penalty for failure to file” under sec. 6651(a)(1l) wth respect
to his 2000 Federal inconme tax liability bears no rel evance to
our conclusion that the additions to tax were not properly at
i ssue at the July 26, 2006, hearing with the Appeals Ofice.
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of discretion.®® See Seqgo v. Comm ssioner, 114 T.C. at 610; Goza

v. Comm ssioner, 114 T.C. at 182. The Appeals Ofice abuses its

discretion if its “discretion has been exercised arbitrarily,

capriciously, or without sound basis in fact.” Milnman v.

Comm ssioner, 91 T.C. 1079, 1084 (1988).

During the hearing petitioner did not offer collection
alternatives, and in this proceeding he has not pursued any
argunment or presented any evidence that would allow us to
conclude that the determ nation to sustain the |lien was
arbitrary, capricious, wthout foundation in fact or |aw, or

ot herwi se an abuse of discretion. See, e.g., Ganelli v.

Comm ssi oner, 129 T.C 107, 112, 115 (2007). Ms. Cochran

verified that all requirenents of applicable | aw or

adm ni strative procedure were net. M. Cochran concl uded t hat
the filing of the notice of Federal tax |lien bal anced the need
for efficient collection of taxes with petitioner’s concerns that
the collection action be no nore intrusive than necessary.
Accordingly, we conclude that respondent did not abuse his

discretion in sustaining the notice of Federal tax lien.

Bpetitioner relies on Lykes v. Commi ssioner, T.C Meno.
2004- 159, to suggest that because the underlying liability is at
i ssue, the Court nust review respondent’s determ nati on de novo.
Petitioner’s reliance on Lykes is m splaced because unlike
petitioner, the taxpayer in Lykes had no prior opportunity to
di spute the additions to tax, and therefore the validity of the
additions to tax was properly at issue before the Court.
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C. Abat enent of | nterest

Al though in his petition petitioner assigned error to
respondent’s determ nation not to abate interest, petitioner
failed to address the issue of interest abatement in his trial
menor andum at trial, and in briefs. Accordingly, we deemthe
i ssue of interest abatenent conceded by petitioner. See Rule

151(e)(4) and (5); Petzoldt v. Conmissioner, 92 T.C. 661, 683

(1989) .

We have considered the remai ning argunents nmade by the
parties and to the extent not discussed above, conclude those
argunents are irrelevant, noot, or without nerit. W sustain
respondent’s determnation that the filing of a notice of Federal
tax lien was appropriate.

To reflect the foregoing and the parties’ stipulations of

settl ed i ssues,

An appropriate decision will

be entered.



