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COHEN, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the time the petition was filed. The decision to be entered
is not reviewable by any other court, and this opinion should not
be cited as authority. Unless otherwi se indicated, all section
references are to the Internal Revenue Code in effect for the

year in issue.
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Respondent determ ned a deficiency of $11,026 in

petitioner’s Federal incone tax for 2002. Respondent al so
determ ned an accuracy-rel ated penalty under section 6662(a) and
(b)(1) and (2) of $2,205.20. The issues for decision are whether
petitioner’s $35,000 paynent to his former wife was alinony,
deducti bl e under section 71(b), and whether petitioner is |iable
for the penalty for negligence or substantial understatenent of
t ax.

Backgr ound

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided in Knoxville, Tennessee, at the tine that he
filed his petition.

On August 19, 2002, petitioner and his then wife, Panela
Moritz Tulay (Tulay), net with their respective attorneys to
negotiate the terns of their divorce after failed attenpts at
medi ation. At the tinme of the August 19 neeting, petitioner was
represented by WlliamA Mnatt (Mynatt), and Tul ay was
represented by Wanda G Sobi eski (Sobieski). Tulay had
previ ously been represented by different counsel in the divorce
proceedi ngs. A court reporter was present at the August 19
nmeeting and prepared a transcript. At the end of the neeting,
Sobi eski read into the record the understanding that the parties

had reached as follows: Petitioner would pay $3,900 a nonth in



- 3 -
child support; Tulay would keep the house in which she was
living, and petitioner would keep the condom niumin which he was
living, each party retained his or her vehicle; personal property
woul d remain in the possession of whoever had it on that date and
“Any stock or cash accounts * * * [woul d] be divided 50/50 as of
their bal ance” on that date (August 19, 2002); Tulay was to be
“granted a 50 percent plus $35,000 interest in” petitioner’s
retirement accounts; and an account for the children would be
mai ntai ned wth Tul ay as custodi an and petitioner as trustee.
Petitioner agreed to be bound by the stated terns. After the
nmeeting, in accordance with the understanding that had been
stated, Sobieski prepared the Marital D ssolution Agreenment (MDA)
to be signed by petitioner and Tul ay.

Petitioner had taken handwitten notes at the August 19
meeting, and Tulay initialed petitioner’s notes. On the |ast
page of those notes, petitioner had |abeled the $35,000 cash
paynment as “rehab alinony”.

The terns of the MDA foll owed the understandi ng of the
parties as stated at the August 19 neeting. Under the heading
“Retirenment Accounts/Ilnvestnent Accounts”, petitioner was to
transfer 50 percent plus $35,000 of his retirement accounts to
Tul ay, and he agreed to assist Tulay “in obtaining any Qualified
Donestic Rel ations Order or other docunments necessary to secure

the transfer of those funds” to Tulay w thout penalty. There was
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nei t her a heading nor a specific designation of noney to be paid
to Tulay as alinony. Petitioner signed the MDA on August 23,
2002, and it was filed by Sobieski wth the Chancery Court for
Knox County, Tennessee (the Tennessee Court), on August 28, 2002.

On Septenber 3, 2002, the Tennessee Court entered a Final
Decree of Divorce and found that petitioner and Tul ay had made
“adequate and sufficient provisions in their * * * [MDA] for an
equi table settlenent of any and all property rights, custody and
support”. The MDA was incorporated as an “Order of the Court”,
and petitioner and Tulay were ordered to conply with its terns.

On Septenber 16, 2002, UBS Pai ne Webber (Pai ne Wbber)

i ssued a check to Tulay in the anount of $79,340.74, representing
a 50-percent interest in one of petitioner’s retirenent accounts
and the $35, 000 paynent required under the terns of the MDA

On April 15, 2003, petitioner electronically filed a Form
1040, U.S. Individual Inconme Tax Return, for 2002, on which he
cl ai med a deduction of $35,000 for alinony. Petitioner had
assistance fromHarold Adair (Adair) of H&R Block in filling out
his tax return. Adair had been assisting petitioner in filling
out his tax returns for the prior 6 or 7 years. Petitioner told
Adair that the $35,000 paynent was alinmony to pay for the
education of Tulay; however, he did not provide Adair with the
MDA. After reviewing with petitioner Internal Revenue Service

Publ i cation 504 and the requirenments for a paynent to be
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consi dered alinony, Adair determ ned that petitioner net the
requi renents and deducted the paynent on petitioner’s tax return.
In the notice of deficiency, the Internal Revenue Service
di sal l owed petitioner’s deduction because he “did not establish
that the anount shown was (a) alinmony and (b) paid, it is not
deductible.”

Di scussi on

Characterization of the $35, 000 Paynment

The parties dispute whether the $35, 000 paynent at issue was
a property settlenment or alinony. |In the event the paynment was
sone formof alinony, the parties dispute whether it net the
requi renent of section 71(b)(1)(D)

Property settlenent paynents are not deductible for tax
purposes fromthe income of the paying spouse. Yoakum v.

Commi ssioner, 82 T.C 128, 134 (1984), and cases there cited; see

Rogers v. Conm ssioner, T.C Menop. 2005-50 (applying Tennessee

law). Under section 215, a deduction is allowed for an anount
equal to alinony or separate maintenance paynents paid during the
taxabl e year. “Alinony or separate maintenance paynment” nmeans
any alinony or separate mai ntenance paynent that is includable in
the gross inconme of the recipient under section 71. Sec. 215(Db).

Section 71(b)(1) defines “alinobny or separate naintenance
paynment” as any paynent in cash if--

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,
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(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of

separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sanme household at the

time such paynent is nade, and

(D) there is no liability to nmake any such paynent

for any period after the death of the payee spouse and

there is no liability to make any paynent (in cash or

property) as a substitute for such paynents after the

death of the payee spouse.

If the payor is liable for any qualifying paynment after the
recipient’s death, none of the related paynents required wll be
taxed as alinmony. Sec. 1.71-1T(b), Q&A-13, Tenporary |Incone Tax
Regs., 49 Fed. Reg. 34456 (Aug. 31, 1984). \Wether a postdeath
obligation exists may be determ ned by the terns of the divorce
or separation instrunent or, if the instrunent is silent on the

matter, by State law. Mrgan v. Conm ssioner, 309 U S. 78, 80-81

(1940); see Rogers v. Conm ssioner, supra. The parties agree

that the divorce decree does not provide any conditions for the
term nation of the paynent.

Tennessee | aw provides for three kinds of alinony: Alinony
in futuro, alinony in solido, and rehabilitative alinony. See

Burlew v. Burlew, 40 S.W3d 465, 470-471 (Tenn. 2001); see al so

Self v. Self, 861 S.W2d 360, 363 (Tenn. 1993). Alinony in

futuro is awarded to provide financial support to a spouse who

cannot be rehabilitated. Burlew v. Burlew supra at 471. It is
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subject to nodification and its duration is uncertain due to
conti ngenci es agreed upon by the parties or inposed by the
courts. 1d. Alinony in futuro term nates upon the death or
remarriage of the recipient. Tenn. Code Ann. sec.
36-5-101(a)(2)(B) (2003). Alinony in solido is an award of a
definite sumof noney to be paid in a lunp sumor as installnents
over a definite period of tinme. It is not subject to
nodi fication and does not term nate upon the death of either

party. Burlew v. Burlew supra at 471. Rehabilitative alinony

is awarded when it is feasible for the econom cally di sadvant aged
spouse to achieve, with reasonable effort, an earning capacity
that will allow for the spouse to be self-sufficient and have a
standard of |iving conparable to the one he or she enjoyed during
the marriage. 1d.; Tenn. Code Ann. sec. 36-5-101(d)(1) (0O
Rehabilitative alinony is nodifiable and term nates upon the
death of either spouse. Tenn. Code Ann. sec. 36-5-101(d)(1) (0O

Self v. Self, supra at 363.

Respondent argues that the disputed $35, 000 paynment was, on
the face of the agreenent, part of the property settlenent rather
than ali nony and woul d not have term nated upon the death of
Tulay. In the alternative, respondent argues that, if the Court
were to determ ne the paynent was alinony, the sanme result would
fol |l ow because the | unp-sum paynent was alinony in solido under

Tennessee | aw, which would not term nate upon the death of Tul ay.
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Petitioner argues that the paynent was rehabilitative
alinony to cover the cost of Tulay’s obtaining a postgraduate
degree and, therefore, would term nate upon the death of Tul ay.
Petitioner clains that the $35,000 anobunt was determ ned “based
on her receiving $600/ nmonth for 58 nonths, which represented
approxi mate costs for graduate school and the |length of tine
until * * * [the] youngest child would begin school respectively.
* * * The $600/ nonth was consistent with the rehabilitative
al i nony figures discussed during nediation.”

At trial, both Sobieski and Mynatt testified as to the terns
of the MDA. According to Sobieski, there was no agreenent as to
al i nrony paynents at any tinme. She testified that the unequal
di vision of assets, i.e., the “inbal ance”, was intended as an
“equi tabl e” division and that Tulay always clainmed that she was
entitled to nore than 50 percent of the property.

Mynatt testified that correspondence with Tul ay’ s previous
counsel regarding division of property and a draft MDA prepared
by Tulay’s previous counsel indicated that there was to be
alinmony for Tulay in order for her to pursue a postgraduate
degree. However, none of the correspondence with Tulay’s
previ ous counsel was presented as evidence, and Mynatt
acknow edged t hat Sobi eski never requested alinony on behal f of
Tulay. Mynatt recall ed discussing support for Tulay at the

August 19, 2002, neeting, but he said that support was not



- 9 -
mentioned in the MDA because “It was her demand that she be given
t hat paynent of $35,000 instead.”

The Suprenme Court of Tennessee in Self v. Self, supra at

363- 364, stated:

Qovi ously, great care should be exercised by counsel
and trial courts in crafting decrees. The decree
should reflect the court’s findings with regard to the
circunstances of the parties, the purpose or expected
results of the relief granted, and the specific
benefits granted to and obligations inposed upon the
respective parties. 1In addition to the rights and
obligations of the parties with respect to each ot her,
the liability for taxes, the rights of creditors, and
ot her significant consequences nay depend upon the
preci seness of the | anguage enpl oyed in the decree.
Construction by the courts of uncertain and anbi guous
| anguage is a poor substitute for careful articulation.

Much litigation in this Court results fromfailure of negotiating

parties to be precise in drafting the terns of marital

agreenents. This case is an exanple of that type of litigation.
Though the paynment reflected an unequal division of property

in Tulay’s favor, there is no requirenment that marital property

in Tennessee be divided equally in order for the division to be

equitable. See Norman v. Norman, 2005 W. 2860274, 2005 Tenn.

App. LEXIS 687 (Ct. App., COct. 31, 2005); see al so Bookout V.

Bookout, 954 S.W2d 730, 731 (Tenn. C. App. 1997). There are 11
statutorily prescribed factors to be considered. Tenn. Code Ann.
sec. 36-4-121(c). For exanple, when dividing property, a court
may take into consideration “The tangi ble or intangible

contributions by one party to the education, training or
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i ncreased earning power of the other party”. Tenn. Code Ann.
sec. 36-4-121(c)(3). It may also consider “The contribution of
each party to the acquisition, preservation, appreciation,
depreciation or dissipation of the marital or separate property,
including the contribution of a party to the marri age as
homemaker, wage earner or parent”. Tenn. Code Ann. sec. 36-4-
121(c)(5). The unequal division of the marital property in this
case, therefore, is inconclusive.

After examning all of the facts and circunstances, we
concl ude that the $35,000 paynent by petitioner to Tulay was part
of a property settlement. The MDA provides that the paynent to
Tul ay was nmade from petitioner’s retirement account, and there is
no indication anywhere in the docunent that it was for alinony.
The only evidence that the paynment was intended as alinony is
petitioner’s and Mynatt’s testinony and petitioner’s handwitten
notes. It is not clear that the paynent would not be due if

Tul ay had died before it was nade. See Rogers v. Conm Ssioner,

supra. The witten agreenent is the final agreenent of the
parties, and it |leads to the conclusion that the $35, 000 was
designated as a division of property. The paynent does not
satisfy the requirenent of section 71(b)(1)(D) and, therefore, is

not deductible by petitioner.
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Section 6662 Accuracy-Rel ated Penalties

Under section 6662, a taxpayer may be liable for a penalty
of 20 percent on the portion of an underpaynent of tax due to
(1) negligence or intentional disregard of rules or regulations
or (2) any substantial understatenent of incone tax. Sec.
6662(a) and (b)(1) and (2). Section 6662(c) defines “negligence”
as including any failure to make a reasonable attenpt to conply
with the provisions of the Internal Revenue Code and defi nes
“di sregard” as any carel ess, reckless, or intentional disregard.

An understatement of inconme tax is “substantial” if it
exceeds the greater of 10 percent of the tax required to be shown
on the return or $5,000. Sec. 6662(d)(1)(A). An
“understatenent” is defined as the excess of the tax required to
be shown on the return over the tax actually shown on the return,
| ess any rebate. Sec. 6662(d)(2)(A). Petitioner’s
understatenment of tax for 2002 is substantial.

The section 6662(a) penalty is not inposed with respect to
any portion of the underpaynent as to which the taxpayer acted
w th reasonabl e cause and in good faith. Sec. 6664(c)(1); see

al so H gbee v. Conmm ssioner, 116 T.C 438, 488 (2001). The

decision as to whether a taxpayer acted with reasonabl e cause and
in good faith is made by taking into account all of the pertinent
facts and circunstances. Sec. 1.6664-4(b)(1), Income Tax Regs.

Rel evant factors include the taxpayer’s efforts to assess his or
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her proper tax liability, including an honest m sunderstandi ng of
fact or law that is reasonable in light of all of the facts and
circunstances. |1d.

Petitioner intended and cal cul ated that the $35,000 paynent
made to Tulay was rehabilitative alinony for her to obtain a
post graduate degree. Looking to all of the facts and
circunstances, it was reasonable for petitioner to believe that
t he $35, 000 paynent to Tul ay was deductible alinony, and we
concl ude that he acted in good faith.

To reflect the foregoing,

Deci sion will be entered

for respondent as to the

deficiency and for petitioner

as to the penalty.




