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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: Respondent determ ned a deficiency in
petitioner’s 1999 Federal incone tax of $12,869, a $2,573. 80

addition to tax under section 6651(a)(1),! and a $2,573.80

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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penal ty under section 6662(a) and (b)(1). After concessions,?
the issues remaining for decision are:

(1) Whether petitioner received incone during 1999. W hold
that petitioner received incone in 1999 and consequently is
|iable for Federal incone taxes,;

(2) whether petitioner is entitled to an additional personal
exenption for his spouse under section 151(b). W hold that
petitioner is not entitled to an additional personal exenption
for his wife because she had i ncone during 1999;

(3) whether petitioner is entitled to deductions for
charitable contributions, nortgage interest, and real property
taxes. W hold that petitioner cannot deduct his clained
charitable contributions, but hold that petitioner can deduct the
portion, as so found, of nortgage interest and real property
taxes he paid in 1999; and

(4) whether petitioner is liable for the addition to tax for
failing to file a return under section 6651(a)(1l) and for the
accuracy-rel ated penalty under section 6662(a) and (b)(1). W
hold that petitioner is liable for the addition to tax under

section 6651(a), but hold that petitioner is not |iable for the

2 The parties stipulated at trial that petitioner did not
recei ve wages from Sunshine Cos. or River Branch Corp. although
the notice of deficiency included wages from each.
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accuracy-rel ated penalty under 6662(a) and (b)(1) because
petitioner’s Form 1040, U.S. Individual Incone Tax Return, did
not constitute a valid return.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated. The stipulation of
facts and the attached exhibits are incorporated herein by this
reference. Petitioner resided in Atlanta, Ceorgia, at the tine
his petition was filed.

During 1999, petitioner was enployed by Prinmerica Financial
Services, Inc. (PFS). At sone point before 1999 petitioner
submtted Form W4, Personal Allowances Wrksheet, to PFS
instructing that PFS not wi thhold Federal income taxes fromhis
conpensati on.

Petitioner filed Form 1040 for the 1999 tax year.?
Petitioner did not enter on the formany financial information
for the tax year but instead entered zeros on every line
regardi ng incone and reported his total inconme for 1999 as zero.
Petitioner’s 1999 filing status was married filing separately,
and he clainmed the standard deduction on the basis of his filing
status. Petitioner also clainmed personal exenptions for hinself

and his spouse, and a dependency exenption for his daughter.

3 W are unable to discern fromthe record whet her
petitioner’s Form 1040 was tinely filed, because it was stanped
“Received” by an Internal Revenue Service on July 20, 2000, even
t hough petitioner signed and dated it Apr. 15, 2000.
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Petitioner submtted a typewitten docunent, attached to his
Form 1040, that attenpted to explain many ot her reasons why he
was not subject to Federal incone taxes. On August 4, 2000, in
response to petitioner’s docunent, the Internal Revenue Service
(IRS) issued a letter which stated that petitioner’s Form 1040
and the attachnent were frivolous. The letter also stated that
the RS woul d not respond to any future correspondence regarding
these clains and provided petitioner with an opportunity to
correct his return to prevent the inposition of a frivol ous
return penalty under section 6702.

On August 10, 2000, petitioner in a letter responded to the
| RS s August 4, 2000, letter. Petitioner clained, anong other
things, that he was entitled to an adm nistrative hearing before
a section 6702 penalty could be inposed, and that his Form 1040
was not frivolous since he relied on caselaw and the Internal
Revenue Code. Petitioner continued to send witten
communi cations to the I RS repeating these sane argunents. On
July 11, 2002, the IRS sent a letter to petitioner and encl osed,
anong ot her things, two copies of exam nation reports and
requested a response before July 30, 2002. Petitioner was
informed that if he failed to respond, a notice of deficiency
woul d be issued. On July 22, 2002, petitioner filed with the IRS
Form 12203, Request for Appeals Review, requesting an Appeals

O fice conference.
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On Cctober 30, 2002, respondent issued a notice of
deficiency to petitioner with respect to his 1999 taxable year.
Respondent conputed petitioner’s 1999 incone using third-party
information returns. After concessions, the adjustnents to

petitioner’s incone include:

For m and Payor Ampunt Pai d
W2, PFS $60, 331. 68
1099B, Citi Bank, N. A 25. 00
1099- DIV, Hershey 162. 97
Foods Cor p.

1099- Dl V, Sout hTrust 1,973.70
Cor p.

1099- Dl V, Col oni al 1, 793.52
BancG oup, Inc.?

1099-DIV, CitiCorp 73.00
Preferred Series

1099- 1 NT, Col oni al 65. 00
Bank 22

Tot al 64, 424. 87

! The notice of deficiency indicated that
Col onial BancGoup filed two separate Form
1099-DIV information returns, but attached to
petitioner’s 1999 Form 1040 was a copy of a
single Form 1099-DI V whi ch aggregated the
anounts on the two received by respondent.

The notice of deficiency also determned the addition to tax
under section 6651(a)(1l) and the penalty under section 6662(a)

and (b)(1).
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OPI NI ON

Petitioner’'s Protester Argunents

Petitioner has asserted frivolous argunents to support his
contention that he did not have to pay Federal incone taxes for
the 1999 tax year. To educate petitioner, we shall briefly
address his argunents.

A. Petitioner Received | ncone

Petitioner argues that he did not receive “incone” in 1999.
This argunment relies on petitioner’s assertion that the Internal
Revenue Code does not define the term“inconme”. This Court has
consistently rejected this argunent.

Section 61(a) defines gross incone to include “inconme from
what ever source derived”. Mre specifically, section 61(a)
includes in an individual’s gross inconme any conpensation for
services, interest paynents, dividend paynents, and gains derived
fromdealings in property. Cearly, petitioner’s conpensation
from PFS, interest paynents from banks where he maintai ned
accounts, and dividend paynents from corporations in which he
hel d stock are gross incone for Federal inconme tax purposes. See

Commi ssioner v. denshaw dass Co., 348 U S. 426, 431 (1955)

(stating that gross income includes all accessions to wealth that
are clearly realized and under the control of the taxpayer);

Gines v. Comm ssioner, 82 T.C 235, 237 (1984); Reiff v.

Comm ssioner, 77 T.C. 1169, 1173 (1981). Additionally,
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petitioner’s receipt of sale proceeds fromhis sale of Cti G oup,
Inc. stock is gross incone to the extent the anount realized
exceeded his basis. See sec. 1.61-7, Inconme Tax Regs.
Petitioner failed to offer any evidence of his basis in the sold
stock, and respondent correctly included the full anmount in
petitioner’s gross incone. Petitioner also failed to show the
date on which he purchased the stock and thus cannot benefit from
the applicable long-termcapital gains rate.

B. Conpli ance Wth the Federal | ncone Tax |Is Not
Vol untary

A Federal incone tax is inposed on the taxable incone of
every married individual who does not nake a single joint return
with his spouse. Sec. 1(d). Section 6011(a) provides that any
person |liable “for any tax inposed by this title * * * shall nake
a return or statenent according to the forns and regul ati ons
prescribed by the Secretary.” Section 6012, entitled “Persons
Required To Make Returns O Incone”, provides that an individual
possessing gross incone for a taxable year in excess of a
speci fied anount shall file a tax return. Nunmerous courts have
held that the paynent of Federal incone taxes is not voluntary.

United States v. Schiff, 876 F.2d 272, 275 (2d Cr. 1989)

(stating the “average citizen knows that the paynment of incone

taxes is legally required”); WIcox v. Conm ssioner, 848 F.2d

1007, 1008 (9th Cir. 1988), affg. T.C. Menp. 1987-225; MlLaughlin
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v. Comm ssioner, 832 F.2d 986, 987 (7th G r. 1987); Newman V.

Schiff, 778 F.2d 460, 467 (8th Gr. 1985).

C. Respondent’s Deterninati ons Were Correct

Ceneral ly, absent application of special statutory
provi sions or principles, the Comm ssioner's determnations in a
notice of deficiency are presunptively correct, and the taxpayer
has the burden of proving that those determ nations are

erroneous. Rule 142(a); Welch v. Helvering, 290 U. S 111, 115

(1933). However, section 6201(d) provides that the Secretary
shal | have the burden of producing, in addition to any
information returns, reasonable and probative information
concerning a deficiency where a taxpayer has asserted a
"reasonabl e dispute” regarding an itemof incone reported on a
third-party information return and has "fully cooperated” with

the Secretary. See Mner v. Conmm ssioner, T.C Meno. 2003-39;

@Qssie v. Comm ssioner, T.C. Menob. 2001-302.

Respondent conceded at trial certain anmounts determned in
the notice of deficiency he had issued to petitioner. Petitioner
acknow edged receiving the anounts indicated on the remaining
third-party information returns but argued that the paynents did
not constitute incone. W find that petitioner’s argunent does
not raise a reasonable dispute with respect to the itens of
incone reported in the information returns. See Parker v.

Comm ssioner, 117 F. 3d 785, 787 (5th Cr. 1997) (noting that the
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Comm ssioner has no duty to investigate a third-party information
return that is not disputed by the taxpayer). W are also unable
to conclude, on the basis of the record, that petitioner has
fully cooperated with respondent. A failure to cooperate would
al so seemto render section 7491(a) inapplicable. Petitioner
asserted frivolous argunents to the IRS through nunerous
subm ssions, all of which relied on erroneous information. The
| RS i nformed petitioner that his clains were groundl ess, but
instead of remtting the tax he owed, petitioner decided to
enbark on this painstaking journey.

1. Exenpti ons and Deducti ons

A. Exenpti ons

Petitioner clained two personal exenptions, one for hinself
and one for his wife, and a dependency exenption for his
daughter. Respondent permtted the exenptions for petitioner and
hi s daughter but disallowed the exenption for his wfe.

The pertinent part of section 151(b) provides a taxpayer
with an exenption for a spouse if the taxpayer and the spouse do
not file a joint return, and the spouse had no gross incone and
is not dependent on another taxpayer during the calendar year in
whi ch the taxpayer’s tax year began. Any incone the taxpayer’s
spouse received during the applicable tax year precludes the
t axpayer fromtaking an additional personal exenption. See sec.

1.151-1(b), Incone Tax Regs.
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Petitioner contends that his wife did not receive incone
during 1999. Respondent argues that petitioner’s wife had gross
incone for the 1999 tax year. Respondent provided evidence in
the formof third-party information returns indicating
petitioner’s wife was the sole recipient of dividend and interest
income. Therefore, we find that petitioner is not entitled to
cl ai m an exenption under section 151(b) for his wfe.

B. Deducti ons

As a general rule, deductions are a matter of |egislative

grace. [|INDOPCO Inc. v. Conm ssioner, 503 U S. 79, 84 (1992).

It is incunbent upon a taxpayer to maintain records and
substanti ate any deductions clained. Sec. 1.6001-1(a), (e),
| ncome Tax Regs.

1. Donations to Goodwi ||l and the Sal vati on Arny

Petitioner clains he nmade donations to Goodw || and the
Salvation Arny. Petitioner did not offer any evidence
substantiati ng these donations. Therefore, petitioner is not
entitled to any deductions for these clainmed donations.

2. Mortgage I nterest and Real Property Taxes

Petitioner’s petition appears to request a redeterm nation
of his tax liability taking into account item zed deducti ons,
mai nly nortgage interest and real property taxes paid. There is
not a precise record before us regarding real property taxes and

nort gage interest.



- 11 -
However, in cases where we have sone basis to estimate a
t axpayer’s expenses, we are permtted to nake an approxi nmation.

Wllians v. United States, 245 F.2d 559 (5th Gr. 1957) (stating

that the trier of fact nust be satisfied by the evidence that the
estimated anount was spent or incurred for the stated purpose);

Cohan v. Comm ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930). The

approxi mati on may bear heavily upon the taxpayer *“whose
i nexactitude is of his owm nmaking.” 1d. at 544.

The record establishes that petitioner paid real estate
taxes and nortgage interest in connection with his residence in
the 1999 tax year. W can infer fromthe information returns and
the record that petitioner paid the two liabilities personally,
as he was the only nenber of his famly with sufficient income to
cover these costs. Respondent did not argue that the nortgage
was never paid, nor did he present any evidence that sonmeone
other than petitioner paid the nortgage. Instead, at trial,
respondent agreed to the anmount of the nortgage interest paid in
1999. Petitioner is thus entitled to a deduction for his
nortgage interest paid. Turning to the real property taxes, the
only figure respondent and petitioner presented at trial related
to petitioner’s 2003 real property taxes. It is quite possible
that from 1999 (the year in issue) to 2003 petitioner’s honme was
reapprai sed, altering his real property tax liability. Because

petitioner’s lack of diligence created this inexactitude, we find
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that he should receive a deduction for only one-half of the
anount of the 2003 liability. 1d.

[11. Addition to Tax

Respondent determ ned a section 6651(a)(1l) addition to tax
agai nst petitioner. As an initial matter, section 7491(c) pl aces
the burden of production on the Comm ssioner to show that the
inposition of an addition to tax or a penalty on an individual is
appropriate. To satisfy this burden, respondent mnust proffer
sufficient evidence indicating that the inposition of the

addition or penalty is appropriate. See Hi gbee v. Conmm ssioner,

116 T.C 438, 445 (2001). Respondent satisfied his burden with
respect to the addition to tax by introducing at trial copies of
petitioner’s 1999 Form 1040, third-party information returns
relating to petitioner’s income, and docunents containing tax-
protester rhetoric petitioner submtted to the IRS.

Section 6651(a)(1l) generally provides that a taxpayer’s
failure to file a tinely Federal incone tax return, taking into
account extensions, requires the inposition of an addition to
tax, unless the taxpayer shows that such failure was due to
reasonabl e cause and not due to willful neglect. Petitioner
contends that he is not liable for an addition to tax under
section 6651(a) since he filed a Form 1040. Respondent argues
that petitioner’s Form 1040 does not constitute a valid tax

return for section 6651(a)(1l) purposes because it failed to
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provide sufficient information the IRS could rely on to cal cul ate

and assess petitioner’s tax liability. See, e.g., Kartrude v.

Comm ssi oner, 925 F.2d 1379, 1383-1384 (11th Gr. 1991), affg. in

part, revg. in part and remanding T.C. Meno. 1989-75 and T.C.
Meno. 1988-498; Cabirac v. Comm ssioner, 120 T.C. 163 (2003).

As we have stated previously, a taxpayer who received inconme
beyond a certain anount during the taxable year is required to
file an income tax return for that taxable year. See secs. 6011
and 6012. To determ ne whether a taxpayer has filed a valid tax

return, we follow the test enunciated in Beard v. Conni Ssi oner,

82 T.C. 766, 777 (1984), affd. 793 F.2d 139 (6th Cr. 1986). To

be a valid return under Beard:
First, there nust be sufficient data to cal cul ate tax
liability; second, the docunment nust purport to be a
return; third, there nmust be an honest and reasonabl e
attenpt to satisfy the requirenents of the tax law, and
fourth, the taxpayer nmust execute the return under
penal ti es of perjury.

A mgjority of the Courts of Appeals, including the Court of

Appeal s for the Eleventh Circuit,* have determned that a filed

Form 1040 devoid of financial data is not a valid return. United

States v. Pilcher, 672 F.2d 875, 877 (11th G r. 1982) (finding

that a return showing no financial information is not a return

4 The casel aw of the Court of Appeals for the El eventh
Circuit is controlling in this case because it appears to be the
proper Court of Appeals to review this decision. See &olsen v.
Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th
Cr. 1971).
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for section 7203 purposes); United States v. Smth, 618 F. 2d 280,

281 (5th Gr. 1980) (the Court of Appeals for the El eventh

Crcuit, in Bonner v. Gty of Prichard, 661 F.2d 1206 (1ith G r

1981), adopted as precedent the decisions of the former Court of
Appeals for the Fifth Crcuit).® Additionally, petitioner’s
attachnment of information returns to his Form 1040 does not make

his otherwise invalid return valid. Kartrude v. Conm ssioner,

supra at 1384; Reiff v. Comm ssioner, 77 T.C. at 1177-1178;

Hal cott v. Conmmi ssioner, T.C Meno. 2004-214; Cunming V.

Conmi ssioner, T.C. Menp. 1992-329.

Petitioner’s Form 1040 contained zero entries for every line
regarding his 1999 incone. Petitioner attached to his Form 1040
docunents containing tax-protester rhetoric and third-party
information returns. Gven these facts, petitioner’s Form 1040,
with attachnents, was not a valid return. Petitioner also did
not argue, nor do we find, that his failure to file was due to
reasonabl e cause. Consequently, we hold that petitioner is

liable for an addition to tax under section 6651(a)(1).

5> Taylor v. United States, 87 AFTR 2d 2001-2518, 2001-2 USTC
par. 50,479 (D.C. Cr. 2001); United States v. Msel, 738 F.2d
157 (6th Cr. 1984); United States v. G abinski, 727 F.2d 681
(8th Gr. 1984); United States v. Rickman, 638 F.2d 182 (10th
Cir. 1980); United States v. More, 627 F.2d 830 (7th Cr. 1980);
United States v. Edelson, 604 F.2d 232, 234 (3d Cr. 1979);
Cabirac v. Conm ssioner, 120 T.C 163, 168-169 (2003). The sole
case that stands for the idea that a zero returnis a valid
return is United States v. Long, 618 F.2d 74, 75 (9th Cr. 1980).




V. Accuracy-Related Penalty

Respondent’ s notice of deficiency inposed an accuracy-
rel ated penalty on petitioner pursuant to section 6662(a) because
petitioner’s underpaynent of tax was attributable to negligence
or disregard of rules or regulations. See sec. 6662(b)(1).
However, section 6664(b) provides that an accuracy-rel ated
penal ty under section 6662 is applicable only where a return has

been fil ed. In WIllians v. Comm ssioner, 114 T.C. 136, 143

(2000), we held that a taxpayer is not liable for a section
6662(a) penalty if we find that the taxpayer’s return was

i nval i d. See Hart v. Commi ssioner, T.C Meno. 2001-306.

I n support of respondent’s determ nation that petitioner was
liable for an addition to tax under section 6651(a)(1),
respondent argued petitioner’s Form 1040 was not a valid return.
After carefully considering the issue supra, we agreed.
Respondent now contends that petitioner is liable for an
accuracy-related penalty with respect to the sanme Form 1040. It
is illogical and inconsistent wth WIllians for respondent to
argue that petitioner’s Form 1040 was not a valid return for
section 6651(a)(1l) purposes, but that very sanme return was valid
for purposes of inposing an accuracy-related penalty under
section 6662(a). Therefore, we find that petitioner is not

liable for the accuracy-related penalty under section 6662(a) and

(b) (1).



To reflect the foregoing,

Deci sion will entered

under Rul e 155.




