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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: This case is before the Court to review a
determ nati on nade by respondent’s Appeals O fice (Appeal s) that
respondent may proceed to collect by |levy unpaid taxes with
respect to petitioners’ 1995 tax year (1995). W reviewthat

determ nati on pursuant to section 6330(d)(1).
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code of 1986, as amended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

The parties have filed a stipulation of facts, which, with
acconpanyi ng exhibits (except for 2-R and 4-J%), is incorporated
herein by this reference. Petitioners resided in Atlanta,
CGeorgia, at the time the petition was fil ed.

Petitioners filed a joint Federal inconme tax return for 1995
(the 1995 return), showi ng a bal ance due of $2,478. 83.

Respondent exam ned the 1995 return and determ ned a deficiency
in tax of $5,282 (the deficiency). The exam nation concl uded
with petitioners signing an Internal Revenue Service (IRS) Form
4549- CG, | nconme Tax Exam nation Changes (the Form 4549-CG. The
Form 4549-CG recites only conputational changes based on reported
sel f-enpl oynent incone and a reported pension distribution. By
signing the Form 4549-CG, petitioners agreed to i medi ate
assessnment and collection of the deficiency and interest due to
March 1, 1997, and waived their appeal rights with the IRS and

their right to contest the deficiency in the Tax Court.

! Exhibit 2-R was admtted into evidence i ndependent of the
stipulation of facts. Exhibit 4-J was objected to by petitioner
and not admtted at trial. On brief, respondent states that he
no longer relies on Exhibit 4-J; therefore, we shall not receive
it into evidence.
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Petitioner wwfe wote the followi ng on the signature page of
Form 4549- CG

Upon receipt of this letter, | spoke with Ms.

Dillard on January 31, 199 ] [illegible]. She

expl ai ned and was very hel pful in pointing out the

addi tional taxes. W do not dispute the anount

and are presently in an installnment agreenent with

the IRS and will continue to nake nonthly paynments

to pay off the anmount in full. Thank you

Respondent conputes that petitioners have a renaining,
unpaid incone tax liability for 1995 of $2,995.07 (the
remaining liability).? On Decenber 20, 2001, respondent
issued to petitioners a notice of intent to | evy and of
petitioners’ right to a hearing under section 6330.
Petitioners requested a hearing under section 6330, and,
pursuant to the request, petitioner wife nmet with Appeal s

O ficer Murphy on January 6 and 14, 2003 (the section 6330

hearing). At the section 6330 hearing, petitioners did not

t he

2 That anount is respondent’s conputation of the renmining

liability as of approximately the tine of trial. Respondent
conputes that anount as foll ows:
1995 Return Liability Paynment
Return as filed $ 4,901. 00 - -
W t hhol di ng -- $2,422. 17
Estimated tax penalty 120. 63 --
Failure to pay penalty 12. 39 --
| nt er est 15. 22 --
For m 4549- CG 5,282.00 --
Paynent s - - 4,914. 00
$10, 331. 24 $7, 336. 17

Remaining liability $ 2,995. 07 - -
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raise as an issue or dispute the adjustnments in the Form
4549-CG. The only issue raised by petitioners at the
section 6330 hearing was that they clainmed that they had
already paid their 1995 incone tax liability. Petitioners
presented no evidence beyond petitioner wife's statenents
that they had paid that liability.

On January 24, 2003, Appeals nmailed to petitioners a
Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330 (the determ nation). The
determ nati on addresses the issues raised by petitioners in
protesting the levy, states that the levy is necessary to
ensure efficient collection of taxes, and confirns that
respondent has nmet the requirenents of the applicable | aws
and adm ni strative procedures.

OPI NI ON
Sections 6330 and 6331

Section 6331(a) authorizes the Secretary to |evy
agai nst property and property rights where a taxpayer liable
for taxes fails to pay those taxes within 10 days after
noti ce and demand for paynent is made. Section 6331(d)
requires the Secretary to send witten notice of an intent
to levy to the taxpayer, and section 6330(a) requires the

Secretary to send a witten notice to the taxpayer of his
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right to a section 6330 hearing at |east 30 days before any
l evy is begun.?

|f a section 6330 hearing is requested, the hearing is
to be conducted by Appeals, and, at the hearing, the Appeals
of ficer conducting it nmust verify that the requirenents of
any applicable law or adm nistrative procedure have been
met. Sec. 6330(b)(1), (c)(2). The taxpayer may raise at
the hearing any relevant issue relating to the unpaid tax or
the proposed levy. Sec. 6330(c)(2)(A). The taxpayer may
contest the existence or amount of the underlying tax
liability at a hearing if the taxpayer did not receive a
statutory notice of deficiency with respect to the
underlying tax liability or did not otherw se have an
opportunity to dispute that liability. Sec. 6330(c)(2)(B)

At the conclusion of the hearing, the Appeals officer
nmust determ ne whether and how to proceed with coll ection,
taking into account, anong other things, collection
al ternatives proposed by the taxpayer and whet her any
proposed coll ection action bal ances the need for the
efficient collection of taxes with the legitimte concern of
the taxpayer that the collection action be no nore intrusive

t han necessary. See sec. 6330(c)(3).

3 A taxpayer receiving a notice of Federal tax lien has
hearing rights simlar to the hearing rights accorded a taxpayer
receiving a notice of intent to levy. See sec. 6320(c).
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We have jurisdiction to review the Appeals officer’s

determ nati on where we have jurisdiction over the type of

tax involved in the case. Sec. 6330(d)(1)(A); see lannone

v. Comm ssioner, 122 T.C. 287, 290 (2004). GCenerally, we

may consider only those issues that the taxpayer raised
during the section 6330 hearing. See sec. 301.6330-1(f)(2),
QA- F5, Proced. & Adm n. Regs.; see al so Magana v.

Comm ssioner, 118 T.C 488, 493. \Were the underlying tax

liability is properly at issue, we review the determ nation

de novo. E.g., Goza v. Conm ssioner, 114 T.C 176, 181-182

(2000). Were the underlying tax liability is not at issue,
we review the determ nation for abuse of discretion. |1d. at
182. \Whet her an abuse of discretion has occurred depends
upon whet her the exercise of discretion is wthout sound

basis in fact or law. See Ansl ey- Sheppard-Burgess Co. V.

Comm ssioner, 104 T.C 367, 371 (1995).

1. Arqunents of the Parties

Petitioners dispute the adjustnments on the Form 4549- CG
(the adjustnents). They also argue that none of their 1995
incone tax liability remains unpaid. Respondent argues that
petitioners failed to raise the adjustnments during the
section 6330 hearing and that they did not either during

that hearing or at trial provide any evidence show ng
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any payments in excess of those credited to their account by
respondent.

[, Di scussi on

Wil e petitioners claimthat they raised the
adj ustnents at the section 6330 hearing, respondent’s record
of what occurred at the hearing states that the only issue
petitioners raised was the anount petitioners had paid.
Petitioners have failed to convince us that they raised the
adj ustnents during the section 6330 hearing. Also, they
have failed to convince us that, as they clainmed at trial,

they were coerced into signing the Form 4549-CG * At trial,

4 |If a taxpayer signs a Form 4549- CG under duress or
coercion, the waivers contained therein of the taxpayer’s rights
to contest the deficiency are invalid. Zapara v. Conm SsSioner,
124 T.C. __, __ (2005) (slip op. at 10). In Zapara, we hel d:
“[ A] taxpayer who has signed a Form 4549-CG wai ving his right to
chal | enge the proposed assessnments shoul d be deened to have had
an opportunity to dispute his tax liabilities and is thereby
precluded fromchallenging those liabilities.” 1d. Previously,
in Aquirre v. Comm ssioner, 117 T.C 324, 327 (2001), we held
that, by signing a Form 4549-CG the taxpayers “expressly wai ved
the opportunity to obtain prepaynent judicial review of their tax
l[iability for those years.” As reported above, sec.
6330(c)(2)(B) provides that the taxpayer may contest the
exi stence or anount of the underlying tax liability at a sec.
6330 hearing if the taxpayer did not receive a statutory notice
of deficiency with respect to the underlying tax liability or did
not ot herw se have an opportunity to dispute that liability. It
is unclear fromthe two cases whether a taxpayer who signs a Form
4549-CG fol l ow ng an exam nation of his return [oses his right to
raise the underlying tax liability in a subsequent sec. 6330
heari ng because (1) he waived his right to adm nistrative or
judicial consideration of the underlying liability by choosing
not to receive a statutory notice of deficiency or (2) the
exam nation precedi ng execution of the Form 4549-CG constituted

(continued. . .)
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petitioners produced no evidence that would show any error
in the adjustnents. They produced no evi dence show ng that
respondent has made any error in crediting their account for
all payments received fromthemwth respect to their 1995
income tax liability, nor did they establish that the
remaining liability is any |l ess than respondent clainms it to
be. \Whatever standard of review we apply to Appeal s’

determ nation to proceed with collection by levy of the

4(C...continued)
an opportunity to dispute the tax liability recited on the form
The former interpretation is suggested by Aquirre, in which we
supported our holding by citing Sego v. Conmm ssioner, 114 T.C.
604, 611 (2000), for the proposition that a taxpayer who
deliberately refuses to accept delivery of a notice of deficiency
repudi ates his opportunity to contest the notice at Appeals or in
Tax Court. The distinction could be inportant in a case with
facts different fromthose before us today. Consider, for
exanpl e, a taxpayer who di sagrees with an exam ner’s proposed
increase in his tax liability and exercises his right to appeal
within the IRS by protesting the proposed increase to Appeals.
Suppose that Appeals rejects his protest, and the Conm ssi oner
sends to the taxpayer’s |last known address a notice of deficiency
that conforns to the requirenents of sec. 6212. Suppose further
that the notice goes astray and is never delivered, and,
therefore, the taxpayer loses his opportunity to petition the Tax
Court for a redeterm nation of the deficiency. See sec. 6213(a).
| s the taxpayer precluded fromraising the underlying tax
liability in a sec. 6330 hearing (and, if necessary, before the
Tax Court) because he al ready had an opportunity to dispute the
tax liability, or is he not precluded fromraising the liability
because he signed no Form 4549- CG and wai ved no rights to any
adm nistrative or judicial consideration? |If he can raise the
underlying tax liability in a sec. 6330 hearing and, if
di ssatisfied wth the resolution of the hearing, before the Tax
Court, then in effect the actual receipt rule of sec.
6330(c)(2)(B) replaces the | ast-known-address-is-adequate rule of
sec. 6212 as a trigger for Tax Court jurisdiction, at least to
the extent the taxpayer w shes to dispute the underlying tax
liability.
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remaining liability--and even assum ng that petitioners
rai sed the issue of the adjustnents in the Form 4549- CG at
the section 6330 hearing--petitioners have failed to prove
that Appeals erred in determining to proceed with coll ection
of that liability.

| V. Concl usi on

W sustain the determ nation

To reflect the foregoing,

Deci sion will be entered

for respondent.




