PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2009-192

UNI TED STATES TAX COURT

PAUL J. TWARAGOWBKI, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 19838-08S. Fi |l ed Decenber 15, 2009.

Paul J. Twaragowski, pro se.

John M Janusz, for respondent.

ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned deficiencies in petitioner’s Federal
i ncome taxes for 2003 and 2004 of $6, 895 and $5, 734,
respectively, and additions to tax under section 6651(a)(1l) for
failure to tinely file a tax return of $771 and $146. 80,
respectively. Respondent subsequently conceded the addition to
tax for failure to tinely file for 2004. After additional
concessions the issues remaining for decision are:

(1) Whether petitioner is entitled to alinony deductions in
excess of the anounts all owed and conceded by respondent for 2003
and 2004. We hold that he is not.

(2) Whether petitioner is entitled to dependency exenption
deductions for three children for 2003 and 2004. W hold that he
s not.

(3) Whether petitioner is entitled to child tax credits for
2003 and 2004. W hold that he is not.

(4) Whether petitioner is entitled to head of househol d
filing status for 2003 and 2004. W hold that he is not.

(5) Whether petitioner is liable for the addition to tax for

failure to tinely file for 2003. W hold that he is.
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Backgr ound

None of the facts have been stipulated by the parties.
Petitioner resided in the State of New York when the petition was
filed.

Petitioner and his ex-wife separated in 1996 and divorced in
2005. During the marriage, petitioner and his ex-w fe had four
chi | dren.

Petitioner untinely filed his 2003 Federal incone tax
return, which respondent received on June 6, 2005. Petitioner
tinmely filed his 2004 Federal income tax return pursuant to an
ext ensi on.

On the returns for 2003 and 2004 petitioner clained
deductions for alinony of $20,160 and $19, 928, respectively,
based (in part) on garnishnments frompetitioner’s paychecks. 1In
a notice of deficiency respondent reduced the alinony deductions
for 2003 and 2004 to $8,595 and $8, 128, respectively. Respondent
| ater conceded that petitioner is entitled to alinony deductions
for 2003 and 2004 of $19,365 and $19, 600, respectively. At trial
petitioner did not provide docunentation (or testinony)
establishing alinony deductions in excess of the anmounts all owed
and conceded by respondent.

Petitioner also clainmed dependency exenption deductions for
three children and child tax credits for one child and el ected

head of household filing status. At no tinme during the years in
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i ssue did petitioner’s children live with him nor did he visit
them |In the notice of deficiency respondent denied the
dependency exenption deductions and the child tax credits and
changed petitioner’s filing status to married filing separately.

Di scussi on

A. Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). Deductions and credits are a matter of
| egi slative grace, and the taxpayer bears the burden of proving
that he or she is entitled to any deduction or credit clained.

Rul e 142(a); Deputy v. du Pont, 308 U S. 488, 493 (1940); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934). Under

section 7491(a)(1), the burden of proof may shift fromthe
taxpayer to the Comm ssioner if the taxpayer produces credible
evidence with respect to any factual issue relevant to
ascertaining the taxpayer’s liability. Petitioner has not
al l eged that section 7491 applies, nor did he introduce the
requi site evidence to invoke that section; therefore, the burden
of proof remains on petitioner.

Section 7491(c) provides that the Comm ssioner bears the
burden of production with respect to an addition to tax. To neet

this burden, the Comm ssioner nust introduce evidence indicating
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that it is appropriate to inpose the relevant addition to tax.

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once the

Comm ssi oner neets this burden, the taxpayer bears the burden to
produce evi dence regardi ng reasonabl e cause. |d. at 446-447.
Respondent has net his burden.

B. Alinony Deductions

Section 71(a) provides the general rule that the payee
spouse nust include alinony paynents in gross incone. Section
215(a) provides the conplenentary general rule that the payor
spouse nmay deduct alinony paynents in “an anobunt equal to the
al i nrony or separate maintenance paynents paid during such
i ndi vidual’s taxable year.”

Respondent has all owed and conceded that petitioner is
entitled to deduct alinony paynents for 2003 and 2004 of $19, 365
and $19, 600, respectively. Petitioner has not provided one iota
of evidence establishing that he is entitled to alinony
deductions in any greater anmounts. Thus, petitioner is not
entitled to alinony deductions in excess of the anmounts all owed
and conceded by respondent for the years in issue.

C. Dependency Exenpti on Deducti ons

In general, a taxpayer nmay claima dependency exenption
deduction for a dependent, such as the taxpayer’s child, if the

t axpayer provides over one-half of the dependent’s support for
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the year. Secs. 151(a), (c)(1), 152(a). An individual cannot be
a dependent of nore than one taxpayer. See sec. 151(d)(2).

In the case of a child of divorced parents, if a child
recei ves over one-half of his support during the year fromhis
parents and is in the custody of one or both parents for nore
t han one-half of the year, then the child shall be treated as
recei ving over one-half of his support during the year fromthe
parent having custody for a greater portion of the year.? Sec.
152(e)(1). That parent is referred to as the “custodi al parent”.
1d.

Al t hough petitioner clained dependency exenpti on deductions
for three children, during the years in issue the children did
not live with him nor did he visit them Rather, the children’s
not her was the custodial parent. Petitioner testified that he
was required by court order to maintain health coverage for the
children and that in order to do so, he was required by his
enpl oyer to claimthe children as dependents on his tax return.

Despite this assertion, petitioner, as the noncustodi al parent,

2 The exceptions to the general rule of sec. 152(e)(1) do
not apply to the facts of this case. For exanple, sec. 152(e)(2)
al l ows the noncustodi al parent to claimthe dependency exenption
deduction for a child if the custodial parent signs a witten
decl aration, or Form 8332, Release of Claimto Exenption for
Child of Divorced or Separated Parents, releasing his or her
claimto the deduction and the noncustodial parent attaches the
decl aration or Form 8332 to his or her tax return.
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is not entitled to dependency exenption deductions for the three
children for the years in issue.

D. Child Tax Credit

Section 24(a) allows taxpayers a credit against tax inposed
for each qualifying child. Section 24(c)(1)(A) provides that a
“qualifying child” for purposes of section 24 is any individual
if “the taxpayer is allowed a deduction under section 151 with
respect to such individual for the taxable year”. Because
petitioner is not entitled to dependency exenption deductions for
ei ther year under section 151, he is not entitled to a child tax
credit under section 24.

E. Head of Household Filing Status

As relevant herein, section 2(b)(1)(A) (i) provides that to
qualify for head of household filing status, a taxpayer nust
mai ntain as his hone a household which constitutes the principal
pl ace of abode of an unmarried child for at |east 6 nonths during
the year. Petitioner testified that he filed his returns as a
head of household at the behest of his tax preparer. However,
petitioner admtted that in hindsight the head of household
filing status was not well founded.® For the years in issue, the

children did not live with petitioner but rather with their

3 Petitioner stated: “To be quite frank, | have considered
the I RS statenents agai nst [head of household filing status] and
basically feel that | really don’'t have nuch standing to maintain
t hat position of head of household status.”
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nmot her. As such, petitioner’s honme was not the principal place
of abode of an unmarried child, and, therefore, he is not
entitled to head of household filing status.

F. Addition to Tax for Failure To File

Section 6651(a)(1l) inposes an addition to tax for failure to
file areturn by its due date. The addition equals 5 percent for
each nonth or fraction thereof that the returnis late, not to
exceed 25 percent. Sec. 6651(a)(1).

In the absence of an extension, the |last date for petitioner
to have tinely filed his Federal incone tax return for 2003 was
Thur sday, April 15, 2004. Sec. 6072(a). Petitioner’s 2003
Federal inconme tax return was not received, however, until June
6, 2005.

“Afailure to file a tax return on the date prescribed | eads
to a mandatory penalty unless the taxpayer shows that such
failure was due to reasonabl e cause and not due to w | ful

neglect.” MMahan v. Conm ssioner, 114 F. 3d 366, 368 (2d G r

1997), affg. T.C. Meno. 1995-547. A showi ng of reasonabl e cause
requires a taxpayer to show that he exercised “ordi nary business
care and prudence” but was neverthel ess unable to file the return

within the prescribed tine. United States v. Boyle, 469 U S

241, 246 (1985); sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
Petitioner testified that the 2003 return was untinely

because there was the possibility that he and his then wfe would
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file a joint return, even though they were separated and had been
since 1996. Wen it becane clear to petitioner that a joint
return would not be possible, he filed a return, albeit untinely.

Al though a joint return may have been petitioner’s
preference, after 7 years of separation this is not a sufficient
ground for delay. Thus, on the basis of the record before us,
petitioner has not denonstrated that his failure to tinely file
hi s 2003 Federal incone tax return was due to reasonabl e cause
and not willful neglect. See sec. 301.6651-1(c), Proced. &
Adm n. Regs. Therefore, petitioner is liable for the addition to
tax under section 6651(a)(1l) for 2003.

Concl usi on

We have considered all of the argunments made by petitioner,
and, to the extent that we have not specifically addressed them
we conclude that they are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




