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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: In these consolidated cases respondent
determ ned the follow ng deficiencies in and penalties on

petitioners’ 2003 Federal incone taxes:
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Rob and Shirley Tyson, docket No. 6879-07

Penal ty
Defi ci ency Sec. 6662(a)
$5, 199 $1, 039. 80

RS Tyson & Associates, Inc., docket No. 6880-07

Penal ty
Defi ci ency Sec. 6662(a)
$8, 027 $1, 605. 40

Pursuant to a joint notion, these cases have been consol i dated
for trial, briefing, and opinion. The follow ng issues remain
for decision regarding 2003:! (1) Wether RS Tyson & Associ at es,
Inc. (RS Tyson), is entitled to deductions clainmed for alleged
busi ness expenses; (2) whether Rob and Shirley Tyson (M. and
Ms. Tyson) are entitled to deductions clainmed for all eged
expenses on Schedul e E, Supplenental Incone and Loss; (3) whether
M. and Ms. Tyson received constructive dividends fromRS Tyson;
and (4) whether petitioners are liable for accuracy-rel ated

penal ties pursuant to section 6662(a).?

' M. and Ms. Tyson deducted on Schedul e E, Suppl enent al
| ncome and Loss, interest of $6,176 and depreciation of $12,611
for 2003. In their brief (they did not file a reply brief), they
failed to address the disall owance of those deducti ons.
Accordi ngly, we conclude that they have abandoned these issues.
See Petzoldt v. Conm ssioner, 92 T.C. 661, 683 (1989).

2 Al section references are to the Internal Revenue Code
in effect for the year in issue, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the supplenental stipulation of facts,
and the attached exhibits are incorporated herein by this
reference. At the tine they filed the petitions, M. and Ms.
Tyson resided in Cklahoma, and RS Tyson had its principal place
of business in Cklahoma.
. RS Tyson

During 2003 RS Tyson, a C corporation, had two business
activities: Tyson Painting and a Shakl ee distributorship.® M.
and Ms. Tyson each owned 50 percent of the outstandi ng shares of
RS Tyson. Ms. Tyson sold Shakl ee products on behalf of RS
Tyson. *

M. and Ms. Tyson were not enployees of RS Tyson.® M. and
Ms. Tyson reported $89 of wages and salaries from Southern Hills
Bapti st Church on their 2003 return. They reported no ot her

wages or salaries on that return. RS Tyson did not report (1)

3 See Chaney v. Commissioner, T.C Menp. 2009-55 (Shakl ee
distributors sell nutritional and cl eaning products from Shakl ee
Corp.).

4 Respondent concedes that Ms. Tyson conducted an active
trade or business as a distributor of Shaklee products.

5 It is unclear fromthe record whether M. and Ms. Tyson
wer e i ndependent contractors of RS Tyson or worked for RS Tyson
in some other capacity.
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any conpensation to officers or (2) salaries or wages to any
enpl oyees.

For 2003 RS Tyson deducted the foll owi ng expenses on its

Form 1120, U. S. Corporation Inconme Tax Return:

Expense Anmount
Rent of M. and Ms. Tyson's hone $24, 000
Lease of equi pnent 12, 000
Enpl oyee benefit program 8,919
Laundry 1, 893
Travel 4,209
Meal s and entertai nnment 1, 119
Aut onobi | e 8, 695

Respondent di sal | owed t hese deducti ons.

A. Rent of M. and Ms. Tyson's Honme and Equi pnent Leasi ng
Expense

On Schedule E, M. and Ms. Tyson reported $36, 000 of rents

received fromRS Tyson. They reported that the $36, 000 consi sted
of $24,000 for the use of M. and Ms. Tyson’s hone for Shakl ee
busi ness purposes and $12,000 for the | ease of office and

pai nti ng equi pnent.

RS Tyson deducted as a busi ness expense all eged rent of
$12,000 paid to M. and Ms. Tyson to lease M. and Ms. Tyson's
of fice equi pnent and painting equi pnment. The record is silent as
to what specific equi pnment was | eased.

RS Tyson deducted as a busi ness expense all eged rent of
$24,000 paid to M. and Ms. Tyson to | ease space in M. and Ms.
Tyson’s honme. RS Tyson allegedly rented space in M. and Ms.

Tyson’s hone for $2,000 per nonth. M. and Ms. Tyson arrived at
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this rental anmpbunt after estimating the nunber of hours per nonth
RS Tyson woul d need to rent neeting space (100 hours per nonth)
and after taking into account the hourly rates of |ocal
establishments that rented neeting space/roons by the hour. The
| ocal Marriott Hotel and other places that rented neeting
space/roons were called, and M. and Ms. Tyson |learned that the
rates these establishnments received for rental of neeting

space/ roons were between $75 and $100 per hour. M. and Ms.
Tyson decided that RS Tyson should rent neeting space in their
hone at a cost of $20 per hour.

Petitioners clainmed that M. and Ms. Tyson’s |iving room
was the neeting room the dining roomwas where training and
makeovers took place, the kitchen was where Ms. Tyson nade
“Shakl ee shakes”, and the bathroom by the office al so was used
for makeovers. The dining roomwas where M. and Ms. Tyson ate
di nner.

In a notice of deficiency issued to RS Tyson, respondent
di sal l omed the total deductions of $36,000. |In a notice of
deficiency issued to M. and Ms. Tyson, respondent “determ ned
that the Schedule E listed did not exist during the tax year
ended Decenber 31, 2003", decreased rents received by $36, 000,

and i ncreased constructive dividends received by $36, 000.
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B. Empl oyee Benefit Program

RS Tyson deducted $8,919 as enpl oyee benefit program
expenses. M. and Ms. Tyson each signed a docunent entitled
“Cor porate Resol ution Establishing Self-Insured Medi cal Paynent
Pl an” which established the enpl oyee benefit program of RS Tyson.
The plan provided that RS Tyson woul d pay or reinburse, directly
or indirectly, certain nedical and dental expenses of its
enpl oyees. The enpl oyee benefit programwas intended to qualify
as one under which paynents to enpl oyees are excludable from
their gross inconme under section 105(Db).

Under the enployee benefit programthe nedi cal and dent al
expenses to be paid or reinbursed would be those for which the
enpl oyee was not conpensated by insurance or otherw se and which
woul d be treated as nedi cal expenses under section 213. The
anount that would be paid or reinbursed was limted to $10, 000
per person per cal endar year. The enployee benefit program
covered rei nbursenents for nedical or nedical-related insurance,
medi cal or nedical-related services, life insurance, disability
i nsurance, dental or dental-related services, and chiropractic or
chiropractic-rel ated services.

During 2003 RS Tyson paid the follow ng anmounts: $2,276 for
termlife insurance for M. Tyson, $626 for termlife insurance
for Ms. Tyson, and $3,091 to Christian Care Medi-Share for

“Affordable, Biblical Healthcare” for M. and Ms. Tyson. During
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2003 RS Tyson nade rei mbursenments as follows: $1,578 to M.
Tyson for nedical expenses and $1,324 to Ms. Tyson for nedical
expenses.

C. Laundry Expenses

RS Tyson deducted $1,893 as | aundry expenses. RS Tyson
deducted the cost of laundering the unifornms that M. Tyson used
for painting. To substantiate this expense petitioners submtted
recei pts and paynents for the purchase of M. Tyson’s painting
uni fornms, including the purchase of shirts, boots, and socks, and
one check for $36 that contained “alter paint pants” in the neno
section of the check.

D. Travel Expenses

RS Tyson deducted $4, 209 as travel expenses. RS Tyson
deducted the cost of a trip by M. and Ms. Tyson to D sneyl and
and a personal trip for M. and Ms. Tyson to Branson, M ssouri.
M. and Ms. Tyson took their son, daughter-in-law, and grandson
with themon the trip to D sneyl and.

E. Meal s and Entertai nnent Expenses

RS Tyson deducted $1,119 as neal s and entertai nnment
expenses. RS Tyson deducted the cost of neals to celebrate M.
and Ms. Tyson’s daughter’s graduation and Ms. Tyson' s birthday.
Additionally, RS Tyson deducted the cost of nunmerous neals that

M. and Ms. Tyson had with their famly. RS Tyson al so deducted
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the cost of a small nunber of neals w th Shakl ee busi ness
clients.

To substantiate the nmeals and entertai nnent expense
deductions, petitioners submtted photocopies of receipts from
restaurants. The receipts contained notations identifying the
persons who consuned the neals and indicating that the purpose of
t he neal s regarded Shakl ee busi ness such as di scussing vari ous
Shakl ee products, Shakl ee business plans and strategy, Shaklee
busi ness vol une, or the [ayout of Shakl ee advertisenents.

F. Autonobil e Expenses

RS Tyson deducted $8, 695 as aut onpbil e expenses. To
substantiate this expense, RS Tyson submtted a spreadsheet
listing “car charge” and insurance; a docunent from Shakl ee
entitled “bonus statenent” that |listed “car programactivity”; RS
Tyson’ s bank statenents; photocopies of toll receipts; a
spreadsheet for “gas, repairs, insurance, and | ease, etc.”; gas
recei pts, many of which are illegible; and copies of insurance
paynment schedul es. RS Tyson kept track of only the personal use
m | eage of the autonobiles.

1. M. and Ms. Tyson

For 2003 M. and Ms. Tyson deducted the foll ow ng expenses

on their Schedule E



Expense Anpunt
Legal and professional fees $350
| nsur ance 502
Repairs 32
Taxes 982
Uilities 1, 361

Respondent di sal | owed t hese deducti ons.

A. Legal and Prof essi onal Fees

M. and Ms. Tyson deducted |egal and professional fees of
$350 for 2003. The record does not contain any information about
t hi s deducti on.

B. | nsurance, Repairs, Taxes, and Uility Expenses

M. and Ms. Tyson deducted insurance expenses of $502,
repair expenses of $32, taxes of $982, and utility expenses of
$1,361. These expenses arose fromthe alleged rental arrangenent
for their home. The record does not contain any further
i nformati on about these deducti ons.

C. Constructive Dividends: Autonobile Purchase

| n Decenber 2003 RS Tyson paid $15,000 to Reliable Toyot a.
The $15,000 was a deposit on a vehicle purchased for M. and Ms.
Tyson. M. and Ms. Tyson got a loan for the balance of the cost
of the vehicle.
OPI NI ON
The Conmm ssioner’s determ nations are generally presuned

correct, and the taxpayer bears the burden of proving the
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determ nations erroneous.® Rule 142(a). The taxpayer bears the
burden of proving that he is entitled to the deduction cl ai ned,

and this includes the burden of substantiation. |d.; Hradesky v.

Commi ssioner, 65 T.C. 87, 90 (1975), affd. per curiam540 F.2d

821 (5th Cr. 1976). A taxpayer nust substantiate anmounts

cl ai mred as deductions by naintaining the records necessary to
establish he or she is entitled to the deductions. Sec. 6001.

Section 162(a) provides a deduction for certain business

expenses. In order to qualify for the deduction under section
162(a), “an itemmnust (1) be ‘paid or incurred during the taxable
year,’ (2) be for ‘carrying on any trade or business,’ (3) be an
‘expense,’ (4) be a ‘necessary’ expense, and (5) be an ‘ordinary’

expense.” Conm ssioner v. Lincoln Sav. & Loan Association, 403

U S 345, 352 (1971); see also Conm ssioner v. Tellier, 383 U.S.

687, 689 (1966) (the term “necessary” inposes “only the m ninal
requi renent that the expense be ‘appropriate and hel pful’ for
‘“the devel opnent of the [taxpayer’s] business” (quoting Wlch v.

Hel vering, 290 U.S. 111, 113 (1933))); Deputy v. du Pont, 308

U. S. 488, 495 (1940) (to qualify as “ordinary”, the expense nust
relate to a transaction “of common or frequent occurrence in the
type of the business involved’). Wether an expense is ordinary

is determned by tine, place, and circunstance. Wlch v.

6 Petitioners have not established that they satisfied the
requi renents of sec. 7491(a). Accordingly, the burden of proof
does not shift to respondent.
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Hel vering, supra at 113-114. Respondent has not chall enged the

exi stence of a trade or business.’

| f a taxpayer establishes that he or she paid or incurred a
deducti bl e busi ness expense but does not establish the anmount of
t he expense, we may approxi mate the anount of the all owabl e
deduction, bearing heavily against the taxpayer whose

i nexactitude is of his or her own nmaking. GCohan v. Conm ssioner,

39 F.2d 540, 543-544 (2d Cr. 1930). However, for the Cohan rule
to apply, there must be sufficient evidence in the record to

provide a basis for the estimate. Vanicek v. Conm ssioner, 85

T.C. 731, 743 (1985). Certain expenses may not be estimated
because of the strict substantiation requirenments of section

274(d). See sec. 280F(d)(4)(A); Sanford v. Conm ssioner, 50 T.C.

823, 827 (1968), affd. per curiam412 F.2d 201 (2d Gr. 1969).

1. Rent of M. and Ms. Tyson's Hone

RS Tyson deducted rental expenses for the use of M. and
Ms. Tyson’s home of $24,000 for 2003. RS Tyson clains that
during 2003 it rented nost of M. and Ms. Tyson's honme for
Shakl ee busi ness purposes. Supposedly, M. and Ms. Tyson’s
living roomwas the neeting room the dining roomwas where
trai ning and makeovers took place, the kitchen was where Ms.

Tyson made “Shakl ee shakes”, and the bathroom by the office al so

" In other words, respondent concedes that both Tyson
Pai nti ng and the Shakl ee distributorship were legitimte
busi nesses carried on by RS Tyson.
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was used for makeovers. The dining roomwas where M. and Ms.
Tyson ate dinner.
“A close relationship between a | essor and | essee * * *
[requires] a careful exam nation of the circunstances surroundi ng
the arrangenent to determ ne whet her the paynents are, in fact,

for the rental of the property.” FEeldnman v. Conm ssioner, 84

T.C. 1, 5 (1985), affd. 791 F.2d 781 (9th G r. 1986). There is a

| ack of proof of a bona fide rental. See Chaney v. Conmm Ssioner,

T.C. Meno. 2009-55. The anount clainmed as rent was a
guesstimate--both as to the cost and as to the anount of tine RS
Tyson used the property. The purported rental agreenent has
little reality beyond tax planning. See id. The purported
rental was not at armis length, and we disregard it for |ack of
econom ¢ substance.® Accordingly, we sustain respondent’s
determ nation on this issue.

2. Empl oyee Benefit Program

RS Tyson deduct ed enpl oyee benefit program expenses of
$8,919 for 2003. M. and Ms. Tyson each signed up for the
enpl oyee benefit programoffered by RS Tyson.

“The deductibility of enployee benefit plan expenses

generally requires proof, in the first instance, of an

8 Additionally, M. and Ms. Tyson made personal use of the
all eged rented space. Furthernore, we note that respondent
reduced M. and Ms. Tyson’s rental incone to zero in the notice
of deficiency.
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enpl oyer - enpl oyee rel ationship.” Francis v. Comm ssioner, T.C

Meno. 2007-33. M. and Ms Tyson reported $89 of wages and
salaries from Southern Hills Baptist Church on their 2003 return.
They reported no other wages or salaries on that return. RS
Tyson did not report (1) any conpensation to officers or (2)

sal aries or wages to any enpl oyees. No evidence of an enpl oynent

agreenent was presented. M. and Ms. Tyson were not enpl oyees

of RS Tyson. See Haeder v. Comm ssioner, T.C Meno. 2001-7.
Accordi ngly, we sustain respondent’s determ nation disallow ng
t he enpl oyee benefit plan expense deducti on.

3. Laundry Expenses

RS Tyson deducted | aundry expenses of $1,893 for 2003. This
all egedly consisted of the cost of |aundering the uniforns M.
Tyson painted in. The evidence petitioners presented consisted
of receipts and paynents for the purchase of M. Tyson’s painting
uni fornms including the purchase of shirts, boots, and socks.
Petitioners also submitted one for $36 with “alter paint pants”
in the nmeno section of the check.

RS Tyson nust prove that the |aundry expenses clained for
the year in issue were ordinary and necessary expenses. Sec.

162(a); see Deputy v. du Pont, supra at 495 (deductibility under

section 162(a) is dependent upon the taxpayer’s establishing that
an expense is “normal, usual or customary” in the taxpayer’s

trade or business); see also sec. 1.162-1(a), |Incone Tax Regs.



- 14 -
(expendi tures nust be “directly connected with or pertaining to
the taxpayer’s trade or business”). |In order to satisfy that
burden in this instance, RS Tyson nust establish that M. Tyson
was a bona fide enployee of RS Tyson for the year in issue. See

Haeder v. Conmi ssioner, supra; see also Neonatol ogy Associ ates,

P.A. v. Comm ssioner, 115 T.C 43, 93 (2000) (“Neonatol ogy

contributed noney to the Neonatology Plan for the benefit of M.
Mall. M. Mall was neither an enpl oyee of Neonatol ogy nor an

i ndi vidual who was eligible to participate in Neonatol ogy's Pl an.
We concl ude that these contributions served no business purpose
of Neonatol ogy, and, hence, that they were not ordinary and
necessary expenses paid to carry on Neonatol ogy’ s business.”),

affd. 299 F.2d 221 (3d Cr. 2002); Love Box Co. v. Conm ssioner,

T.C. Meno. 1985-13, (“‘before expenses will be considered
ordi nary and necessary under section 162, it nust be established
that they bear a proximate and direct relationship to the

taxpayer’s trade or business.’” (quoting Carroll v. Conm ssioner,

51 T.C. 213, 218 (1968), affd. 418 F.2d 91 (7th Cir. 1969)),
affd. 842 F.2d 1213 (10th G r. 1988). M. Tyson was not an
enpl oyee of RS Tyson. Accordingly, these were not proper
expenses of RS Tyson, and we sustain respondent’s determ nation

di sall ow ng the | aundry expenses.



4. Travel Expenses

RS Tyson deducted travel expenses of $4,209 for 2003. A
deduction is allowed for ordinary and necessary traveling
expenses while away fromhone in the pursuit of a trade or
busi ness. Sec. 162(a)(2). |If a taxpayer travels to a
destination at which he engages in both business and personal
activities, the traveling expenses to and fromthe destination
are deductible only if the tripis related primarily to the

taxpayer’s trade or business. Sec. 1.162-2(b)(1), Incone Tax

Regs. |If the trip is primarily personal, the traveling expenses
to and fromthe destination are not deductible. 1d.; see also
sec. 262.

In addition to satisfying the criteria for deductibility
under section 162, certain categories of expenses al so nust
satisfy the strict substantiation requirenents of section 274(d)
in order for a deduction to be allowed. The expenses to which
section 274(d) applies include, anong other things, travel
expenses (including nmeals and | odging while away from hone).
Sec. 274(d)(1). W may not use the Cohan doctrine to estinate

expenses covered by section 274(d). See Sanford v. Conm Ssioner,

50 T.C. at 827; sec. 1.274-5T(a), Tenporary Inconme Tax Regs., 50
Fed. Reg. 46014 (Nov. 6, 1985). To substantiate a deduction
attributable to travel, a taxpayer nust naintain adequate records

or present corroborative evidence to showthe followng: (1) The
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anmount of the expense; (2) the time and place of the travel; (3)
t he busi ness purpose of the expense; and (4) the business
relationship to the taxpayer. Sec. 274(d) (flush language). “To
nmeet the ‘adequate records’ requirenments of section 274(d), a
t axpayer shall maintain an account book, diary, |og, statenent of
expense, trip sheets, or simlar record * * * and docunentary
evidence”. Sec. 1.274-5T(c)(2)(i), Tenporary Incone Tax Regs.,
50 Fed. Reg. 46017 (Nov. 6, 1985).

RS Tyson deducted the cost of a famly trip for M. and Ms.
Tyson to Disneyland and a personal trip for M. and Ms. Tyson to
Branson, M ssouri, as travel expenses. For traveling expenses to
be deductible, they nust be in pursuit of the trade or business.
Secs. 162-1(a), 162-2, Inconme Tax Regs. Section
1.274-5T(b)(2)(iv) and (c)(2)(ii)(B), Tenporary Income Tax Regs.,
50 Fed. Reg. 46015, 46018 (Nov. 6, 1985), provides that the
t axpayer must record the business reason for the travel or the
nature of the business benefit derived or expected to be derived
on account of the travel unless the business purpose is evident
fromthe surrounding facts and circunstances.

RS Tyson has not established how the cost of a famly trip
for M. and Ms. Tyson to Di sneyland and a personal trip for M.
and Ms. Tyson to Branson, M ssouri, were ordinary or necessary
to its businesses. Furthernore, RS Tyson has failed to

substantiate the clained travel expenses in accordance with
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sections 162 and 274. Accordingly, we sustain respondent’s
determ nation on this issue.

5. Meal s and Entertai nnent Expenses

RS Tyson deducted neal s and entertai nnent expenses of $1,119
for 2003. Section 162 permts the deduction of food and beverage
expenses if they are ordinary, necessary, and reasonabl e expenses
incurred by the taxpayer in its business. No deduction is
allowed with respect to personal, living, or famly expenses.

Sec. 262.

In addition to satisfying the criteria for deductibility
under section 162, this category of expenses also nmust satisfy
the strict substantiation requirenments of section 274(d) in order
for a deduction to be allowed. This includes establishing the
busi ness purpose of the expenditure or use and the busi ness
relationship to the taxpayer of the persons entertained. See
sec. 1.274-5T(a) and (b), Tenporary |Incone Tax Regs., 50 Fed.

Reg. 46014 (Nov. 6, 1985).

Section 274(a) further restricts the deduction of business
food and beverage expenses. An expenditure nust be directly
related to the conduct of the taxpayer’s trade or business or
associated wth the active conduct of the taxpayer’s trade or
busi ness. Sec. 274(a)(1)(A). An expenditure is considered
associated wth the active conduct of the taxpayer’s trade or

business if the taxpayer establishes that he had a cl ear busi ness



- 18 -
pur pose in making the expenditure, such as to obtain new business
or to encourage the continuation of an existing business
relationship. Sec. 1.274-2(d)(2), Income Tax Regs. |In order to
establish a substantial and bona fide business discussion, it
must be shown that the taxpayer actively engaged in a business
nmeeti ng, negotiation discussion, or other bona fide business
transaction, other than entertai nment, for the purpose of
obt ai ning i ncone or other specific trade or business benefit.
Sec. 1.274-2(d)(3)(i)(a), Inconme Tax Regs. Additionally, it nust
be established that this business neeting, negotiation,
di scussion, or transaction was substantial in relation to the
entertainment. |1d.

RS Tyson deducted nunerous neals M. and Ms. Tyson had with
their famly. For exanple, RS Tyson deducted neals for M. and
Ms. Tyson’s daughter’s graduation and Ms. Tyson's birthday
celebration. RS Tyson has not established how t hese expenditures
were ordinary or necessary to its businesses. Additionally, sone
of the receipts are redundant, and many of the receipts are
illegible other than Ms. Tyson’s notes and/or re-creation of the
anounts spent. Furthernore, RS Tyson has failed to substantiate
the clained neal s and entertai nment expenses in accordance with
sections 162 and 274. See sec. 1.274-5T(b)(3)(iv) and (v),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46015 (Nov. 6, 1985)

(requiring proof of the name, title, or other designation of the
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persons entertained sufficient to establish the business
relationship to the taxpayer).
After elimnating the aforenenti oned nondeducti bl e food and
beverage expenses clained by RS Tyson, a few | egi ble receipts

remain. These are:

Dat e Amount dient(s)

4/ 27/ 03 $22.52 Cl aude and Janet West
9/ 9/ 03 20. 18 Charl es Anps

9/ 18/ 03 18. 06 Kat hy Huf f man

9/ 23/ 03 28. 68 Jeanette Carter

10/ 8/ 03 6. 49 Dan Craner

11/ 6/ 03 8. 23 Sandy Brown

11/11/03 14. 74 Charl es Anps

12/ 2/ 03 12. 98 Charl es Anps

12/ 4/ 03 12. 32 Karen Ander son

12/ 20/ 03 29. 89 Jeanette and Charl es Anps
Tot al 174. 09

Each of the |isted persons was a Shakl ee business client of RS
Tyson. During each of these neals Shakl ee business matters and
di scussions were held. Ms. Tyson and the other person(s)
present discussed various Shakl ee products, Shakl ee busi ness
pl ans and strategy, Shakl ee business volune, and/or the |ayout of
Shakl ee advertisenents. Accordingly, we conclude that the costs
of buying neals for these specific clients were ordinary and
necessary busi ness expenses.

Further, we conclude that these neals were associated with
the active conduct of RS Tyson’s Shakl ee busi ness and that the
nmeal s directly preceded or followed substantial and bona fide

busi ness di scussions. The neals purchased were associated with
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the active conduct of RS Tyson’s Shakl ee busi ness because there
was a cl ear business purpose in purchasing the neals for the
clients. RS Tyson had an existing business relationship with
t hese individuals, and neals were used to discuss the sale of
Shakl ee products to custoners and to encourage and increase the
di stribution of Shaklee products. Further, at each neal,
substantial and bona fide business discussions occurred. At the
top of each receipt Ms. Tyson listed what sort of business
di scussion and transactions occurred at the neal.

Accordingly, we allow RS Tyson a deduction of $87.05 for
meal s and entertai nment expenses. Sec. 274(n)(1) (the anount of
t he deduction for allowable food and beverages expenses shall not
exceed 50 percent of the anount of such expense).?®

6. Autonopbbil e Expenses

RS Tyson deducted autonobil e expenses of $8,695 for 2003.
In addition to satisfying the criteria for deductibility under
section 162, this category of expenses al so nust satisfy the
strict substantiation requirenments of section 274(d) in order for
a deduction to be allowed. Secs. 274(d)(4), 280F(d)(4)(A) (i) and
(i1) (autonobiles are listed property). To substantiate a
deduction attributable to listed property, a taxpayer nust

mai nt ai n adequate records or present corroborative evidence to

® Total neals and entertai nnent expenses of $174.09 divided
by 2 equal s $87. 05.
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show the following: (1) The anmpbunt of the expense; (2) the tine
and place of use of the listed property; and (3) the business
purpose of the use. Sec. 1.274-5T(b)(6), Tenporary I|Incone Tax
Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

RS Tyson neither kept a diary, log, trip sheet, or simlar
record regarding the business use of the listed property nor
established the tine and place of the business use of the |isted
property; i.e., RS Tyson did not submt a business mleage log to
establish the amount of business mles driven. See id.; sec.
1.274-5T(c)(2), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017
(Nov. 6, 1985). Ms. Tyson expl ai ned:

nost of the tinme that we're in the car, we’re doing

busi ness, because every tinme we go -- | shouldn't say

every tinme we go and drop our grandchild off at

not her’ s day out or go to church, we’re usually handi ng

out our catalog. W’'re always prospecting. * * *

So when we’'re out and about, we’'re in business.

RS Tyson failed to establish the tinme and place of business
use of the listed property and the business purpose of the use of
the listed property. RS Tyson has failed to substantiate the
cl ai med aut onobi |l e expenses in accordance with sections 162 and
274. Accordingly, we sustain respondent’s determ nation on this

i ssue.

7. Equi pnent Leasi ng Expenses

RS Tyson deducted $12,000 for ampounts paid to M. and Ms.

Tyson to allegedly |ease M. and Ms. Tyson's office equi pnment
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and painting equi pnment for 2003. Section 162 all ows a deduction
as an ordinary and necessary busi ness expense for “rentals or
ot her paynents required to be nmade as a condition to the
conti nued use or possession, for purposes of the trade or
busi ness, of property to which the taxpayer has not taken or is
not taking title or in which he has no equity.” Sec. 162(a)(3).
To substantiate this expense RS Tyson introduced bank statenents.
The Court reviewed the bank statenents and found no checks or
ot her evidence indicating that this anmount was paid to | ease
equi pnent. RS Tyson has failed to substantiate a deduction for
the clai ned | ease of equi pnent expenses. Accordingly, we sustain
respondent’s determnation on this issue.

8. Legal and Prof essi onal Fees

A taxpayer may deduct under section 162 legal fees paid in
obtaining | egal advice with respect to the taxpayer’s trade or

busi ness. Levenson & Klein, Inc. v. Conm ssioner, 67 T.C. 694,

720-721 (1977). M. and Ms. Tyson deducted | egal and

prof essional fees of $350 for 2003. To substantiate this expense
t hey introduced bank statenents. The Court reviewed the bank
statenments and found no checks or other information related to

| egal and professional fees. M. and Ms. Tyson have failed to
substantiate this amunt. Accordingly, we sustain respondent’s

determ nation on this issue.
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9. | nsurance, Repairs, Taxes, and Uility Expenses

These expenses (insurance expenses of $502, repair expenses
of $32, taxes of $982, and utility expenses of $1,361) are
related to the alleged rental of M. and Ms. Tyson’s residence
to RS Tyson. As we previously determned, there is a | ack of
proof of a bona fide rental. See supra p. 12. The purported
rental agreenent has little reality beyond tax planning. The
purported rental was not at armis length, and we disregard it for
a lack of econom ¢ substance.!® Accordingly, we sustain
respondent’ s di sal |l owance of a deduction for the insurance,
repairs, taxes,! and utility expenses.

10. Constructive D vidends

Respondent determ ned M. and Ms. Tyson received $61,812 in
constructive dividends fromRS Tyson. This anount consisted of
al | eged rent expenses of $24, 000, |ease expenses of $12, 000,
i mage!? expenses of $1, 893, enpl oyee benefit plan expenses of
$8, 919, and an autonobil e downpaynment expense of $15, 000.
CGenerally, where a sharehol der diverts corporate funds to

his own use, those funds constitute constructive dividends to him

10 Additionally, M. and Ms. Tyson nade personal use of
the all eged rented space.

1 The taxes related to M. and Ms. Tyson's residence may
be deducti bl e as expenses on Schedule A Item zed Deducti ons.

12 Ms. Tyson testified that the i nage expense was for the
cost of purchasing and | aundering M. Tyson’ s uniforns.
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and are ordinary incone to the extent of the corporation’s

earnings and profits. See secs. 301(c), 316; Truesdell v.

Commi ssioner, 89 T.C 1280, 1295 (1987). “Were a corporation

provi des an econom c benefit to a shareholder with no expectation
of reinbursement, the benefit is a ‘constructive dividend and is

taxabl e i ncome.” Benson v. Conm ssioner, 560 F.3d 1133, 1134

(9th Cr. 2009) (citation omtted), affg. T.C. Meno. 2004-272 and
T.C. Meno. 2006- 55.

M. and Ms. Tyson each owned 50 percent of RS Tyson. \When
individuals are in substantial control of a corporation, special
scrutiny of their transactions with the corporation nay be

necessary. Haber v. Comm ssioner, 52 T.C 255, 266 (1969), affd.

422 F.2d 198 (5th Gr. 1970); Roschuni v. Conmm ssioner, 29 T.C

1193, 1202 (1958), affd. 271 F.2d 267 (5th Cr. 1959); see Tulia

Feedlot, Inc. v. United States, 513 F.2d 800, 805 (5th Cr. 1975)

(“Transactions between rel ated taxpayers or between a cl ose
corporation and its principals * * * nust be subject to close

scrutiny.” (citing United States v. Ragen, 314 U S. 513 (1942))).

RS Tyson paid $15,000 to Reliable Toyota in Decenber 2003.
This noney was a deposit on a vehicle purchased for M. and Ms.
Tyson. Ms. Tyson admitted that “all the noney is in RS Tyson”
She testified that she has a tendency to wite checks out of that
account for personal itenms. The evidence established

distributions fromRS Tyson to M. and Ms. Tyson or on behal f of
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M. and Ms. Tyson including the $15,000 RS Tyson paid as a
downpaynent on M. and Ms. Tyson’s car. Petitioners have failed
to prove that any of the $61,812 in question was not diverted
fromRS Tyson for M. and Ms. Tyson’s own use. Accordingly,
respondent’s determ nation regarding the constructive dividends
i s sustained.

11. Accuracy-Related Penalty for M. and Ms. Tyson

Section 7491(c) provides that the Conm ssioner will bear the
burden of production with respect to the liability of any
i ndi vidual for additions to tax and penalties. “The
Comm ssi oner’ s burden of production under section 7491(c) is to
produce evidence that it is appropriate to inpose the rel evant
penalty, addition to tax, or additional anmount”. Swain v.

Commi ssioner, 118 T.C. 358, 363 (2002); see Higbee v.

Comm ssioner, 116 T.C 438, 446 (2001). The Comm ssi oner,

however, does not have the obligation to introduce evidence
regardi ng reasonabl e cause or substantial authority. Hi gbee v.

Conmi ssi oner, supra at 446-447.

Respondent determ ned that RS Tyson and M. and Ms. Tyson
are liable for the section 6662 penalty for 2003. Pursuant to

section 6662(a) and (b)(1) and (2), a taxpayer may be liable for

13 We note that respondent did not argue that RS Tyson did
not deserve to be recognized as a separate taxpaying entity, and
petitioners do not argue that RS Tyson’s earnings and profits
were insufficient to cover the constructive dividends.



- 26 -
a penalty of 20 percent on the portion of an underpaynent of tax
due to negligence or disregard of rules or regulations or a
substanti al understatenent of incone tax. Negligence “includes
any failure to make a reasonable attenpt to conply with the
provisions of this title”, and disregard “includes any carel ess,
reckless, or intentional disregard.” Sec. 6662(c). “Negligence”
i ncludes any failure by the taxpayer to keep adequate books and
records or to substantiate itens properly. Sec. 1.6662-3(b)(1),
I ncome Tax Regs. Respondent net his burden of production as to
M. and Ms. Tyson!* as they failed to substantiate the expenses
clained.® See sec. 6001; sec. 1.6662-3(b)(1), Inconme Tax Regs.
RS Tyson overstated expenses by deducting personal expenses of
M. and Ms. Tyson. RS Tyson also failed to substantiate
expenses (e.g., laundry expenses, travel expenses, neals and
entertai nnent expenses, and autonobil e expenses). See sec. 6001;

sec. 1.6662-3(b)(1), Incone Tax Regs.

14 Sec. 7491(c) inposes on the Commi ssioner a burden of
production respecting “the liability of any individual” (enphasis
added) for a penalty, addition to tax, or additional anount.
Accordi ngly, respondent has no burden of production with respect
to RS Tyson.

15 Additionally, as we have sustained all of respondent’s
deficiency determ nations against M. and Ms. Tyson, there is a
“substantial understatenent of incone tax”. See sec.
6662(d) (1) (A and (B). A “substantial understatenent” exists if
t he understatenment exceeds the greater of (1) 10 percent of the
tax required to be shown on the return for a taxable year or (2)
$5, 000 ($10,000 in the case of a corporation). 1d.
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The accuracy-related penalty is not inposed with respect to
any portion of the underpaynent as to which the taxpayer acted
Wi th reasonabl e cause and in good faith. Sec. 6664(c)(1). The
decision as to whether the taxpayer acted with reasonabl e cause
and in good faith depends upon all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs.

M. and Ms. Tyson attenpted to use RS Tyson as a vehicle to
turn their nondeducti bl e personal expenses into deductible
busi ness expenses. Petitioners’ tax return preparer was not
called as a witness. W infer that his testinony would not have

been favorable to petitioners. See Wchita Term nal El evator Co.

v. Comm ssioner, 6 T.C 1158, 1165 (1946), affd. 162 F.2d 513

(10th Gr. 1947). Petitioners have failed to prove that they
acted with reasonabl e cause and in good faith. See sec.
6664(c)(1). Accordingly, we sustain the section 6662(a) penalty
agai nst RS Tyson and M. and Ms. Tyson.

I n reaching our holdings herein, we have consi dered al
argunents nade by the parties, and to the extent not nentioned

above, we find themto be irrelevant or without merit.
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Deci sion will be entered

for respondent in docket No.

6879-07.

Deci sion will be

entered under Rule 155 in

docket No. 6880-07.




