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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code (Code) in
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effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned deficiencies in petitioner’s Federal
i ncome taxes of $1,994, $5,401, and $157, and section 6662(a)
accuracy-rel ated penalties of $399, $1,080, and $32, for 2005,
2006, and 2007, respectively. After concessions,! the issues for
decision are: (1) Wether petitioner’s salary for 2005, 2006,
and a portion of 2007 fromthe Baltinore, Maryland, Gty Public
Schools (BCPS) is exenpt from Federal inconme tax under the
Convention Wth Respect to Taxes on Incone, U S -Phil., art. 21,
Cct. 1, 1976, 34 U S. T. 1277 (article 21); (2) whether petitioner
is entitled to deduct certain enploynent, living, and ot her
item zed expenses that she clained for 2005 and 2006; and (3)
whet her petitioner is liable for the accuracy-related penalty
under section 6662(a) for any or all of the 3 years at issue.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in

Maryl and when she filed her petition.

!Respondent al so determ ned that petitioner did not include
State incone tax refunds and interest inconme in her gross incone
for 2006 and 2007. Petitioner did not address these issues at
trial; therefore, the issues are deened conceded. See Rule
149(b) .
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Petitioner is a citizen of the Republic of the Philippines.
She received a bachelor’s degree in physical therapy from San
Juan de Di os Educational Foundation, Inc. She then attended De
La Salle University, where she received a certificate in teaching
in 2002 and a master’s degree in teaching in 2005. Both of these
institutions are in the Philippines. Petitioner was an eighth
grade science teacher at Paref Wodrose School in Mintinl upa
City, Philippines, from2002 until she left the Philippines in
2005.

Petitioner entered the United States on June 22, 2005,
arriving in Baltinore to teach for BCPS as part of an
i nternational teaching exchange program sponsored by the U. S.
Department of State (the State Departnent). Amty Institute
(Amty) is a nonprofit organization the State Departnent approved
to operate an exchange teacher program The exchange teacher
programallows qualified foreign teachers to enter the United
States to teach for up to 3 years.

Amty does not directly recruit teachers fromthe
Phi |l i ppines. During 2004 and 2005 Amty worked with Badilla
Corp. (Badilla), a business entity fromthe Philippines, and with
Aveni da & Associ ates, Inc. (Avenida), a business entity fromthe
United States. Badilla and Avenida are affiliated entities, and
they worked together to facilitate the placenent of qualified

Filipino teachers in Anerican schools. Badilla collected
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background i nformation, such as transcripts and résumés, from
teachers in the Philippines who were interested in the exchange
teacher programin the United States. Badilla found its
prospective Filipino teachers principally by word of nouth and
sem nars conducted by its executives. Avenida or Badilla charged
pl acenment fees and additional charges to hel p teachi ng candi dates
wi th, anong other tasks, finding enployers in the United States
and obtaining visas. |In the United States, Avenida hel ped school
districts find prom sing teaching candi dates by providi ng access
to a database of overseas | obseekers.

In late 2004 petitioner attended an orientation session for
an exchange teacher program Badilla sponsored. She ultimately
subnmitted her transcript and résuné to Badilla. BCPS worked with
Avenida to receive access to a preselected list of qualified
Filipino teachers. This was the first time BCPS had recruited
teachers fromthe Philippines. Fromthe presel ected teachers
BCPS adm ni strators chose the candi dates the school system wanted
to interview. In January 2005 George Duque, manager of
recruitment and staffing for BCPS, traveled to the Philippines to
interview petitioner and other teaching candidates. Shortly
afterwards Badilla informed petitioner that BCPS woul d be
of fering her enploynent for the 2005-2006 school year.

Petitioner received a letter from BCPS dated February 1, 2005,

officially offering her enploynent for the 2005-2006 school year.
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CGenerally, foreign teachers who want to teach in the United
States nay obtain one of two types of visas. One is the H 1B
visa for working professionals. The second is the J-1 visa for
i ndividuals comng to the United States under a cultural exchange
program approved by the State Departnent. The J-1 visa is nore
convenient for foreign individuals who are new teachers in the
United States because the visa timng coincides with the academ c
school year in the United States. Petitioner’s parents paid
Aveni da $5,200 for the following fees: A $3,200 placenent fee, a
$725 U. S. docunentation fee, a $500 J-1 visa processing fee, and
a $775 for airfare and travel.

Am ty sponsored petitioner’s visa. The State Departnent
authorized Amty to issue Form DS-2019, Certificate of
Eligibility for Exchange Visitor (J-1) Status. The form
identifies the visitor; identifies the visa sponsor; briefly
descri bes the exchange program including the start and end
dates; identifies the category of exchange; and states the
estimated cost of the exchange program At all relevant tines,
Certrude Hermann was Amty’ s executive director.

An Amity representative explained to petitioner that if she
accepted the teaching offer, BCPS would be eval uating her
per f ormance t hroughout the school year. |f her performance was
satisfactory, BCPS would continue her enploynent for the

foll owm ng school year.
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In a letter to petitioner dated April 11, 2005, Amty
confirmed BCPS' s offer. On April 21, 2005, petitioner signed an
Am ty exchange teacher contract wwth Amty and BCPS. Anmty
prepared a Form DS-2019 for petitioner’s signature and nailed it
to her. The length of tinme listed on the Form DS-2019 for
petitioner’s visa was 3 years, the sane |length as the exchange
teacher program Petitioner signed the formand returned it to
Amty for processing.

Petitioner resigned fromher teaching position in the
Philippines to teach for BCPS. Upon her arrival in Baltinore on
June 22, 2005, petitioner signed a l1l-year |ease for an apart nment
at Synphony Whods Apartnents. On August 10, 2005, petitioner
signed a standard Provisional Contract for Conditional or
Resi dent Teacher Certificate Hol ders (BCPS enpl oynent contract),
ef fective begi nni ng August 24, 2005. The BCPS enpl oynent
contract was for 1 year, termnating at the end of the 2005-2006
school year. It is the only contract that petitioner signed with
BCPS. Al first-year teachers who did not have full professional
certification signed a simlar BCPS enpl oynment contract. BCPS
assigned petitioner to teach at Lonbard M ddl e School (Lonbard).

The BCPS enpl oynment contract required teachers to take the
Praxis | and Il tests, which are part of the teacher
certification process that many States require, including

Maryl and. Petitioner conpleted the Praxis | test in |late 2006.
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Petitioner received a Maryl and education certificate in 2007,
valid fromJuly 1, 2005, through June 30, 2010. As of trial
petitioner had not conpleted the Praxis Il test.

Soon after she began teaching at Lonbard petitioner began
experiencing significant difficulties with student behavior and
attitude. Petitioner also sustained physical injuries when two
students began fighting in her classroomand a table was pushed
against her leg. 1In a Novenber 14, 2005, email to Amty,
petitioner chronicled her difficulties and requested a transfer
to Baltinore County Schools for the follow ng school year.
Petitioner began her email by stating: “i’mreally having second
t houghts of continuing ny teaching here at baltinore city for the
next school year.” Petitioner’s transfer request was denied, and
she continued teaching at Lonbard.

Working in the United States provided petitioner with a
salary that was considerably greater than what she had earned in
the Philippines. |In the Philippines petitioner had earned
approxi mately 20,000 Filipino pesos a nonth, equivalent to $357
per nonth or $4,284 per year. Petitioner’s annual salary for her
first year of teaching for BCPS was $34, 973, which increased to
$44, 733 and $48,674 for her second and third years, respectively.

Wth respect to Federal inconme tax w thhol ding, petitioner
did not provide BCPS with Form 8233, Exenption From Wt hhol di ng

on Conpensation for |Independent (and Certain Dependent) Personal
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Services of a Nonresident Alien Individual. Consequently, BCPS
wi t hhel d Federal incone tax frompetitioner’s salary during 2005,
2006, and 2007. Instead, petitioner incorrectly attached Form
8233 to her 2005 Federal incone tax return, and she did not
conplete the section of the formthat requested the applicable
dates of exenption

Petitioner engaged professional tax preparers to prepare her
2005, 2006, and 2007 Federal inconme tax returns. For 2005 and
2006 petitioner filed Forns 1040NR, U.S. Nonresident Alien |Incone
Tax Return. For 2007 she filed Form 1040, U.S. Individual Incone
Tax Return. Petitioner reported that her salary from BCPS for
t he 2005 and 2006 cal endar years was exenpt fromtaxation in the
United States under article 21. Petitioner included all of her
earnings from BCPS for 2007 on her 2007 Federal incone tax
return. In her anmended petition, however, she contended that the
first 6 nonths of her 2007 earnings from BCPS were al so exenpt
from Federal incone tax under article 21's 2-year exclusion

Petitioner clained item zed deductions of $8, 780 and
$15, 805, for 2005 and 2006, respectively, related to her
enpl oynment, living, and transportati on expenses. She clained the
$5, 350 standard deduction for 2007. As a result of the incone
excl usion, inconme tax w thhol ding, and deductions, petitioner

requested refunds for each year 2005 through 2007.
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Petitioner returned to the Philippines on June 16, 2008,
before her J-1 visa expired on June 27, 2008. She applied for
and obtained an H 1B visa valid fromJuly 14, 2008, through June
20, 2011. She then returned to the United States, and as of the
date of trial, she continued to be enployed by BCPS.

The I nternal Revenue Service (IRS) selected petitioner’s
2005, 2006, and 2007 Federal inconme tax returns for exam nation.
The exam ni ng agent sent three questionnaires to petitioner:
Form 8784, Questionnaire - Tenporary Living Expenses; Form 9210,
Alien Status Questionnaire; and Form 9250, Questionnaire - Tax
Treaty Benefits. Petitioner conpleted the forns, dated her
si gnature Septenber 24, 2008, and returned the forns to the IRS.

The Court received into evidence copies of the three
gquestionnaires that petitioner had conpleted. On Form 8784
petitioner marked that she did not request a | eave of absence
from her enployer in the Philippines, and she added that there
was no reason for her to request a | eave of absence. On Form
9210 petitioner wote that June 22, 2005, was her date of initial
arrival and that at that tinme she expected to remain in the
United States for 3 years. She answered the next question on
Form 9210, indicating that she revised and renewed her visa
status so that she could stay in the United States for another 3

years.
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In the notice of deficiency dated March 26, 2009, the IRS
adj usted petitioner’s incone to include the earnings from BCPS
for 2005 and 2006 that petitioner had excluded under article 21.
In addition, the IRS disallowd $6,908 of the $8,780 in item zed
deductions that petitioner clainmed for 2005 and $12,292 of the
$15,805 in item zed deductions that she claimed for 2006 and
all oned the $5, 350 standard deduction for 2007. The $6, 908 of
di sal | oned deductions for 2005 consisted of $5,000 for
“l egal / docunent ati on” fees, $1,000 for a | aptop conputer, $200
for conputer software, $400 for school supplies, and $308 for
uni on dues. The $12,292 of the disallowed deductions for 2006
consisted of $6,038 in rent, including utilities; $2,004 for
transportati on between her apartnent and her teaching job at
Lonbard; $930 for an agency fee; $800 for airfare; $1,673 for
conmput er equi pnent and supplies; and $847 for “2005 State Refund
not Received”. Petitioner filed her petition contesting all of
respondent’ s adj ust nents.

Respondent noved under Rule 121 for partial sumrmary judgnent
concerning the issue of whether petitioner qualified in the years
at issue for the exenption under article 21. Petitioner objected
to the granting of the notion. The issue was fully briefed by
both parties. The notion was set for hearing at trial. Wen the

case was called for trial, the notion was heard. The parties
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relied on their respective positions set forth in their briefs.
The notion for partial summary judgnent has been deni ed.

The case was then tried, and the Court heard testinony from
petitioner, M. Duque, and Ms. Hermann. The Court al so received
into evidence a form BCPS conpleted for Amty entitled “Addendum
to Amty Confirmation of Enploynment Form 2007/2008” (the
addendunm). M. Duque signed and dated the formJuly 1, 2007.
The addendum showed that BCPS had retained 170 of the 178 (95.5
percent) of the Filipino teachers in the past 2 years who had
taught for BCPS through Amty’s exchange teacher program

Di scussi on

| ncone Under Article 21

Petitioner was a nonresident alien for the years at issue
because of her J-1 visa status and her participation in the
exchange teacher program See sec. 7701(b). |In particular,
section 7701(b)(1)(B) provides that a nonresident alien is a
person who is not a citizen or resident of the United States
within the neaning of section 7701(b)(1)(A).2 Generally, a
nonresi dent alien individual engaged in trade or business within
the United States is taxed on the taxable incone effectively

connected with that trade or business. Sec. 871(b). The phrase

2As a teacher, petitioner is considered an exenpt
i ndividual, and, therefore, not treated as present for purposes
of the substantial presence test. See sec. 7701(b)(1)(A) (i),

(3) (D) (i), (BA(iIi).
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“trade or business within the United States” generally includes
t he performance of personal services within the United States at
any tinme within the taxable year. Sec. 864(b). Conpensation
paid to a nonresident alien in exchange for the performance of
services in the United States constitutes incone that is
effectively connected with the conduct of trade or business in
the United States. Sec. 1.864-4(c)(6)(ii), Incone Tax Regs.
Consequently, petitioner’s wages would ordinarily be included in
gross i ncone under the Code. Section 894(a), however, provides
that the provisions of the Code will be applied to any taxpayer
with due regard to any treaty obligations of the United States
that apply to the taxpayer. Therefore, the treatnent of
petitioner’s wages m ght be altered by applicable treaty
provi sions. See id.

The United States is a party to an inconme tax convention
with the Republic of the Philippines. The convention provides an
exenption fromU. S. incone taxation on incone earned by Filipino
teachers teaching in the United States if the requirenents of the
convention are satisfied. Article 21 states:

Article 21
TEACHERS
(1) Where a resident of one of the Contracting

States is invited by the Governnent of the other

Contracting State, a political subdivision or |ocal

authority thereof, or by a university or other

recogni zed educational institution in that other

Contracting State to cone to that other Contracting

State for a period not expected to exceed 2 years for
t he purpose of teaching or engaging in research, or
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both, at a university or other recogni zed educati onal

institution and such resident cones to that other

Contracting State primarily for such purpose, his

i ncome from personal services for teaching or research

at such university or educational institution shall be

exenpt fromtax by that other Contracting State for a

period not exceeding 2 years fromthe date of his

arrival in that other Contracting State.

To qualify for the exenption under article 21, a taxpayer
must neet the followi ng requirenents: (1) The taxpayer was a
resident of the Philippines before comng to the United States;
(2) she was invited by the Governnent or a recogni zed educati onal
institution within the United States; (3) she was invited for a
period not expected to exceed 2 years; (4) the purpose of the
invitation was for her to teach or engage in research at the
recogni zed educational institution; and (5) she did in fact cone
to the United States primarily to carry out the purpose of the
invitation. All of the requirenments of article 21 nust be
satisfied in order for petitioner to qualify for the incone
exenption. The only requirenent in dispute is whether
petitioner’s invitation to teach in the United States was “for a
period not expected to exceed 2 years”.

The text of article 21 does not specifically state whose
expectation controls the length of the invitation to teach for a
period not to exceed 2 years. Petitioner argues that her
expectation as the invitee is the only expectation that matters.

Respondent counters that either the expectation of the invitor,

BCPS, shoul d be decisive, or that the Court should weigh the
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expectations of all the parties associated with the exchange
teacher program |In the light of this anbiguity in the text of
article 21, we will consider all the relevant facts and

ci rcunst ances, including the expectations of all the parties.

Santos v. Comm ssioner, 135 T.C. _ , _ (2010) (slip op. at 17).

W will construe article 21 liberally. See N. W Life Assurance

Co. of Can. v. Comm ssioner, 107 T.C 363, 378 (1996). Then we

wi |l make an objective determ nation of whether petitioner was
invited to the United States “for a period not expected to exceed

2 years”. See Santos v. Conm SsSioner, supra.

A. Burden of Proof

CGenerally, the Comm ssioner’s determ nation of a deficiency
is presuned correct, and the taxpayer bears the burden of proving
that the deficiency is incorrect. Rule 142(a); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933). Furthernore, any deductions
allowed are a matter of legislative grace, and the taxpayer bears
the burden of proving his entitlenment to them Rule 142(a);

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Under section 7491(a) the burden nmay shift to the
Comm ssi oner regarding factual matters affecting a taxpayer’s
liability for tax if the taxpayer produces credi ble evidence and
nmeets other requirenents of the section. Petitioner noved for a

burden shift under section 7491(a), contending that she produced
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credi bl e evidence and net the other requirenents of the section.
Respondent objected, contending that “petitioner has failed to

i ntroduce credi bl e evidence to support her assertion that her
stay in the United States was expected to last 2 years or |ess.”
We need not, and we explicitly do not, decide which party bears
t he burden of proof because as di scussed above, applying Santos

v. Conmm ssioner, supra, we will decide this case on an objective

consideration of all the relevant facts and circunstances.

B. Analysis

We begin our analysis with a discussion of the evidence that
relates to petitioner’s expectation. Petitioner’s reliance on
the 1-year apartnent |ease and the 1l-year BCPS enpl oynent
contract is unconvincing. One-year apartnent |eases are
commonpl ace and do little to indicate a tenant’s |ong-term
expectation to remain in an area.

Li kew se, BCPS required all of its first-year teachers to
sign what anounts to a standard 1-year enploynent contract. The
fact that the contract did not guarantee enpl oynent beyond the
first year does not nean that petitioner expected to stay in the
United States for only 1 year. Amty had informed petitioner
that so |long as her perfornmance was satisfactory, BCPS would
retain her. W believe it likely that petitioner had sufficient
confidence in her teaching skills to assune that her performance

woul d be “satisfactory” and therefore she could expect that BCPS



- 16 -
woul d enpl oy her for the second and third years and perhaps
beyond.

Petitioner also testified that in her mnd, the information
in her 3-year J-1 visa application that Amty prepared and she
signed sinply established an upper tine limt and did not inply a
commtnment to stay in the United States for 3 years. Petitioner
uses the same argunent with respect to the 3-year exchange
teacher program \Waile it is true that the docunents did not
obligate her to remain in the United States, we find it
particularly hard to believe that petitioner did not expect to
remain in the United States for the duration of the exchange
program

More persuasive are petitioner’s own words in her answers on
the three IRS questionnaires. Her answers indicate that her
initial expectation was to remain in the United States for the
entire length of the visa and of the 3-year exchange teacher
program |In response to this evidence against her, petitioner
testified that she did not have any help filling out the forns
and that the questions were confusing. This testinony is not
credi bl e because petitioner has a naster’s degree in education,
she speaks fluent English, and the questions on the forns are
straightforward, not requiring any technical know edge.

Furthernore, petitioner introduced no evidence that she

expressed to any of the parties involved that she expected to
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return to the Philippines wiwthin her first 2 years in the United
States. Simlarly, petitioner did not testify at trial that she
expected to return hone wwthin the first 2 years. |Instead, she
stated that she determ ned her expectation regarding the |length
of her stay on a “year-to-year” evaluation of her situation

We also find it highly significant that despite the
students’ bad behavior, her physical injury, and the denial of
her request to transfer to a | ess harsh classroom environnent,
petitioner remained in Baltinore teaching at Lonbard and as of
the date of trial continued to work for BCPS. Petitioner’s
actions indicate a strong commtnent to staying in the United
States despite the difficulties. The fact that petitioner
resi gned her teaching position in the Philippines, while not a
deci sive factor, al so weighs agai nst her argunent.

In addition, we cannot ignore the financial incentive of
remaining in the United States for as |ong as possi bl e.
Petitioner and her famly incurred nore than $8,000 in expenses
for petitioner to participate in the exchange teacher program and
to relocate to the United States. This is not an insignificant
sumin conparison to her earnings in the Philippines. Moreover,
her earnings immediately grew eightfold from $4,284 to $34, 973
when she noved fromthe Philippines to the United States.

Further, her earnings of $48,674 in 2007, which was her third
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year at BCPS, were 39 percent greater than her first-year salary
at BCPS.

From t he perspective of BCPS, the school systemcertainly
woul d not have invested so nuch tinme, noney, and effort in
recruiting teachers fromthe Philippines if it did not expect
that the teachers would renain at least for the length of the 3-
year exchange teacher program M. Duque |ikew se testified that
BCPS wanted to retain the teachers it hired for as |long as
possible. Corroborating this testinony is the evidence fromthe
addendum showi ng that BCPS retained an extrenely hi gh percentage,
95.5 percent, of the Filipino teachers it hired through the
exchange program Additionally, M. Hermann testified that BCPS,
simlar to the other school systenms that hired foreign teachers
t hrough the exchange program expected the teachers to stay for
the entire 3-year program She added that it had been Amty’s
experience that only a small percentage of Filipino teachers
returned to the Philippines before conpleting the 3-year exchange
t eacher program and that nost participants decided to remain in
the United States beyond the 3 years. The testinony of these
W tnesses is plausible, reliable, and persuasive.

In conclusion, after an objective examnation of all of the
rel evant facts and circunstances, we find that petitioner and
BCPS expected petitioner to stay in the United States for at

| east 3 years, which is greater than the “not expected to exceed
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2 years” requirenment of article 21. Therefore, petitioner’s
i ncone for June 2005 to June 2007, the first 2 years she was in
the United States, is not exenpt from Federal incone tax under
article 21.

1. Di sall owed Item zed Deducti ons

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses paid or incurred during the taxable year in
carrying on any trade or business. The performance of services
as an enpl oyee is considered a trade or business for section 162

purposes. Primuth v. Conm ssioner, 54 T.C. 374, 377 (1970). For

an expense to be necessary, it nmust be “appropriate and hel pful”

to the taxpayer’s business. Wlch v. Helvering, 290 U S 111

113-114 (1933). An expense will be considered ordinary if it is

a common or frequent occurrence in the type of business in which

t he taxpayer is involved. Deputy v. du Pont, 308 U S. 488, 495
(1940). In order to deduct a business expense, a taxpayer nmnust
not have received rei nbursenent and nust not have had the right
to obtain reinbursenent fromhis enployer. Owvis v.

Comm ssi oner, 788 F.2d 1406, 1408 (9th GCr. 1986), affg. T.C

Meno. 1984-533; Leany v. Comm ssioner, 85 T.C 798, 810 (1985).
A.  Year 2005

1. Leqgal / Docunent ati on Fees

Petitioner clained a $5, 000 deduction for 2005 for

“l egal / docunentation” fees. Petitioner testified that her
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parents paid these fees. This type of transaction is nore
appropriately characterized as a nontaxable gift from
petitioner’s parents than as an expense incurred and paid by

petitioner. See, e.g., Cavalaris v. Conm ssioner, T.C Meno.

1996- 308. Therefore, we sustain respondent’s disall owance of
t hi s deducti on.

2. Unr ei mbur sed Enpl oyee Busi ness Expenses

Petitioner’s disallowed unreinbursed enpl oyee busi ness
expenses for 2005 consisted of $1,000 for a | aptop conputer, $200
for software, $400 for school supplies, and $308 for union dues.

Lapt op conputers and conputer software are |isted property.
Sec. 280F(d)(4). Section 274(d) inposes strict substantiation
requi renents for “listed property”. To substantiate expenses for
listed property, a taxpayer nust show either by adequate records
or by sufficient evidence corroborating the taxpayer’s own
statenent: (1) The anount of each separate expenditure with
respect to an itemof listed property; (2) the amount of each
busi ness use based on the appropriate neasure and the total use
of the listed property for the taxable period; (3) the date of
the expenditure or use; and (4) the business purpose for an
expenditure or use with respect to any listed property. Sec.
1.274-5T(b)(6), Tenporary Income Tax Regs., 50 Fed. Reg. 46016
(Nov. 6, 1985). Petitioner did not substantiate the business use

of the laptop and software. Therefore, we sustain respondent’s
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di sal | owance of the deduction for petitioner’s |aptop and
sof t ware expenses.

Petitioner deducted $400 for school supplies. She provided
recei pts for $137 worth of school supplies purchased in 2005. W
are satisfied that petitioner spent $137 for school supplies in
2005 and was not reinbursed by BCPS. Therefore, petitioner is
entitled to a deduction of $137 for school supplies for 2005.
See sec. 62(a)(2)(D) (certain expenses of elenentary and
secondary school teachers are deductible to determ ne adjusted
gross i ncone).

Petitioner also clained $308 for union dues for 2005.
Petitioner provided as evidence her BCPS paycheck for the 2-week
period of Novenber 12-25, 2005. The paycheck showed a bi weekly
deduction of $28.72 and a year-to-date deduction of $172.32 for
uni on dues that she paid to the Baltinore Teachers Union. W
infer that petitioner received two nore bi-weekly paychecks in
Decenber with the sanme anmount deducted for union dues.

Therefore, petitioner has substantiated that she paid
$229.76 in union dues in 2005 and is entitled to a deduction in

t hat anount.



B. Year 2006

1. Personal Living and Commuti ng Expenses

Respondent di sall owed petitioner’s item zed deducti ons of
$6,038 for rent, including utilities, and $2,004 for comuting
bet ween her apartnent and her teaching job at Lonbard.

As a general rule, personal |iving expenses are
nondeducti ble. Sec. 262; secs. 1.162-2(a), 1.262-1(b)(5), Incone
Tax Regs. Section 162(a)(2), however, allows a taxpayer to
deduct ordinary and necessary travel expenses, including neals
and | odging, paid or incurred while away fromhonme in pursuit of

a trade or business. Comm ssioner v. Flowers, 326 U.S. 465, 470

(1946) .
The reference to “hone” in section 162(a)(2) neans the

t axpayer’s “tax honme”. Mtchell v. Conm ssioner, 74 T.C. 578,

581 (1980); Kroll v. Comm ssioner, 49 T.C 557, 561-562 (1968).
As a general rule, a taxpayer’s tax honme is in the vicinity of
his principal place of enploynent, not where his personal

residence is located, if different fromhis principal place of

enpl oynent. Mtchell v. Conm ssioner, supra at 581; Kroll v.

Conm ssi oner, supra at 561-562. An exception to the general rule
exi sts where a taxpayer accepts tenporary, rather than
indefinite, enploynent away from his personal residence; in that
case, the taxpayer’s personal residence may be his tax hone.

Peurifoy v. Comm ssioner, 358 U.S. 59, 60 (1958). The purpose of
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the exception is to mtigate the burden of the taxpayer who nust
i ncur duplicate |living expenses due to the exigencies of

business. Kroll v. Conm ssioner, supra at 562. For purposes of

section 162(a)(2), the taxpayer is not treated as being
tenporarily away fromhone if the period of enploynent exceeds 1
year. Sec. 162(a) (flush | anguage).

Petitioner contends that her enploynent with BCPS was
tenporary because the BCPS enpl oynent contract she signed was for
only 1 year. She contends that her tax home was in the
Phi |'i ppi nes, as that was where she resided. |n other words,
according to petitioner, her rent, utilities, and comuti ng
expenses for 2006 are deducti bl e because she expected to stay in
the United States for no nore than a year, and thus, her job was
tenporary.

Respondent argues that petitioner’s enploynent at BCPS was
indefinite and that her tax hone becane Baltinore when she noved
there to teach for BCPS. For the follow ng reasons, we agree
w th respondent.

Petitioner resigned her teaching job in the Philippines and
nmoved to Baltinore on June 22, 2005. She began teaching at
Lonbard for BCPS in August 2005. W have already found that
petitioner intended to remain working for BCPS in the Baltinore
area for at |least 3 years, which is clearly nore than 1 year.

Accordingly, petitioner’s enploynent with BCPS was not tenporary,
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Baltinore was petitioner’s principal place of enploynent, and
thus Baltinore was her tax hone. Moreover, petitioner testified
that she lived with her parents before her nove; thus she has not
established either that she had a personal residence in the

Phi li ppines or that she incurred duplicate |iving expenses.
Consequently, petitioner is not entitled to claima deduction for
her rent, utilities, or commuting expenses for 2006.

2. Oher Item zed Deducti ons

Respondent disallowed petitioner’s other item zed deductions
for 2006, which consisted of $930 for an agency fee, $800 for
airfare, $1,673 for conputer equi pnent and supplies, and $847 for
“2005 State Refund not Received”

The agency fee was a portion of the total fee of $3,000 that
petitioner paid to Amty for her participation in the exchange
t eacher program BCPS paid $1,500 of the fee during petitioner’s
first year in the program Petitioner was responsible for the
two subsequent annual paynments of $750, one made in the second
year of the programand one in the third. Petitioner had to pay
the fee to continue her participation in the exchange program
Petitioner did not substantiate her $930 paynent in 2006, but we
are satisfied that petitioner paid a fee of $750 in 2006 to
mai ntain her standing in the program Therefore, petitioner is

entitled to a deduction of $750 for 2006.
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Petitioner testified that she paid $800 for a round trip
flight to the Philippines in 2006, but she did not provide any
evi dence corroborating the paynent or that the flight was
associated wth her trade or business of being an enpl oyee of
BCPS and was not a personal trip. Therefore, we sustain
respondent’ s di sall owance of the $800 deduction for airfare.

Petitioner clainmed a deduction for conputer equi pnent and
supplies of $1,673 for 2006. She provided no explanation for
having to purchase a second conputer for BCPS in 2 years, and she
provi ded no substantiation of the purchase or of the business use
of the conputer. See sec. 274(d). For these reasons, we sustain
respondent’s disall owance of the $1,673 conputer equi prent and
suppl i es expense.

Petitioner provided no explanation or evidence to support
t he $847 deduction she clained in 2006 for “2005 State Refund not
Received.” Therefore, we sustain respondent’s disall owance.

[1l. Accuracy-Related Penalty

Taxpayers may be |iable for a 20-percent penalty on the
portion of an underpaynent of tax attributable to negligence,
di sregard of rules or regulations, or a substanti al
under statenent of income tax. Sec. 6662(a) and (b)(1) and (2).
The term “negligence” in section 6662(b)(1) includes any
failure to nake a reasonable attenpt to conply with the Code, and

the term “di sregard” includes any carel ess, reckless, or
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intentional disregard. Sec. 6662(c). Negligence has al so been

defined as the failure to exercise due care or the failure to do
what a reasonabl e person woul d do under the circunstances. See

Allen v. Conmm ssioner, 92 T.C. 1, 12 (1989), affd. 925 F.2d 348,

353 (9th Gr. 1991); Neely v. Conm ssioner, 85 T.C. 934, 947

(1985). An “understatenent of income tax” is substantial if it
exceeds the greater of 10 percent of the tax required to be shown
on the return or $5,000. Sec. 6662(d)(1)(A).

The section 6662 accuracy-rel ated penalty does not apply
where the taxpayer shows that he or she acted in good faith and
Wi th reasonabl e cause. Sec. 6664(c)(1). The determ nation of
whet her a taxpayer acted in good faith and with reasonabl e cause
depends on the facts and circunstances of each case and includes
t he know edge and experience of the taxpayer and the reliance on
the advice of a professional, such as an accountant. Sec.
1.6664-4(b) (1), Inconme Tax Regs. For a taxpayer to rely
reasonably upon advice of a tax adviser, the taxpayer nust, at a
m ni mum prove by a preponderance of the evidence that: (1) The
advi ser was a conpetent professional with sufficient expertise to
justify reliance, (2) the taxpayer provided necessary and
accurate information to the adviser, and (3) the taxpayer
actually relied in good faith on the adviser’s judgnent.

Neonat ol ogy Associates, P.A. v. Comm ssioner, 115 T.C. 43, 99

(2000), affd. 299 F.3d 221 (3d Cr. 2002). Mpst inportant in
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this determnation is the extent of the taxpayer’s effort to
determ ne the proper tax liability. 1d.

The Comm ssi oner has the burden of production under section
7491(c) with respect to the accuracy-rel ated penalty under
section 6662. To satisfy that burden, the Comm ssioner nust
produce sufficient evidence showng that it is appropriate to

i npose the penalty. Higbee v. Conm ssioner, 116 T.C 438, 446

(2001). Respondent has satisfied his burden by producing

evi dence that petitioner reported no incone for 2005, 2006, and
part of 2007, creating understatenments of income taxes due that
wer e substanti al .

Nonet hel ess, petitioner sought the advice of one return
preparer for her 2005 and 2006 Forns 1040NR and a different
preparer for her 2007 Form 1040. Petitioner stated that her
preparer for 2005 and 2006 was an accountant in the Philippines
and an enrolled agent in the United States. Respondent did not
di spute the conpetency of either preparer. The preparer of the
Forms 1040NR counsel ed petitioner that her inconme was exenpt from
taxation in the United States under article 21. Petitioner,
having no formal training in taxation and being new to the U. S.
tax system reasonably relied upon the advice of a conpetent tax
return preparer and acted in good faith. Respondent’s
adj ustnments for 2007 were m nor, and again, petitioner engaged a

conpetent preparer to prepare her 2007 Federal incone tax return.
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Therefore, we do not sustain respondent’s determ nation that the
section 6662 accuracy-related penalty applies for 2005, 2006, or
2007.

| V. Concl usi on

The Court has considered all argunments nade in reaching our
decision, and, to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




