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MVEMORANDUM OPI NI ON

CGERBER, Chi ef Judge: This case is before the Court on

respondent’s notion for summary judgnent. The issue for our

consideration is whether petitioners were subject to a 10-percent
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addi tional tax under section 72(t)! for an early pension
di stribution.

Backgr ound

At the tinme of the filing of the petition in this case,
petitioners resided in Geat Falls, Virginia.

Petitioners’ petition was filed on January 27, 2003. Since
then, Henry Uscinski (M. Uscinski) has been incarcerated, and
mai | addressed to Jacqueline Uscinski (M. Uscinski) was returned
as undeliverable. Respondent attenpted to contact petitioners to
engage in pretrial preparation such as stipulation of facts and
interrogatories. Petitioners did not respond to respondent’s
requests. Respondent then filed notions to cause proposed
stipulations of fact to be deened admtted under Rule 91(f) and
to conpel answers to interrogatories. Petitioners did not
respond to the notions or to the Court’s orders issued in
connection therewith. On March 29, 2004, the Court entered
orders deem ng certain proposed facts and exhibits stipul ated and
conpelling answers to interrogatories.

On April 1, 2004, respondent noved for summary judgnent.
Thereafter, M. Uscinski, contending his incarceration made it
difficult to tinmely respond to court docunents, filed a notion

for continuance of trial and for this Court to vacate its order

1 Unl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to sections of the Internal Revenue Code in effect
for 1999, the year in issue.



- 3 -
deemi ng certain facts stipulated and conpelling answers to
interrogatories. On April 15, 2004, the Court granted M.
Usci nski’s notions and gave petitioners additional tinme to show
cause why certain matters in the stipulation of facts shoul d not
be deened established and to respond to respondent’s notion to
conpel answers to interrogatories. Subsequently, M. Uscinsk
responded to the interrogatories and addressed respondent’s
proposed stipulated facts. On June 3, 2004, the Court entered an
order deem ng certain facts stipulated on the basis of M.
Uscinski’s responses. Petitioners did not respond to
respondent’s first notion for summary judgnent.

Anmong ot her things, M. Uscinski’s responses to
interrogatories and deened stipulations of fact show the
followng. On or around Decenber 15, 2000, petitioners filed a
joint 1999 Form 1040, U.S. Individual Incone Tax Return,
reporting a $161, 447 taxabl e pension distribution froma section
401(k) account held by Fidelity Investnents. Respondent sent
petitioners a notice of deficiency dated August 30, 2002, for
their 1999 tax year, determ ning a $16, 340 tax deficiency and an
$817.01 addition to tax under section 6651(a)(1l) for failure to
file. The deficiency arose fromrespondent’s determ nation
that the distribution was subject to a 10-percent early
withdrawal tax. 1In his response to respondent’s request for

interrogatories, M. Uscinski admtted that the distribution did
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not nmeet any of the exceptions enunerated within section 72(t),
other than his contention that the distribution was used to pay
for education expenses.

On August 27, 2004, the Court issued an order denying
respondent’s first notion for summary judgnent. First, there was
a di screpancy between the deficiency determ nation and
petitioners’ return. |If the deficiency had been based on a 10-
percent additional tax on the $161, 447 distribution, the
deficiency should have been $16, 144. 70. Respondent, however,
determ ned a $16, 340 deficiency. |In addition, the notice of
deficiency contained the determ nation of an addition to tax
under section 6651(a)(1l) for failure to tinely file their 1999
tax return. However, the notice of deficiency and the first
nmotion for summary judgnent alleged different due dates for the
1999 return. Accordingly, we held that respondent failed to show
that there was no issue of a material fact.

On March 10, 2005, respondent filed a second notion for
summary judgnent, which is now before the Court. For purposes
of that notion, respondent concedes that the anount of the
deficiency should be $16, 144. 70 and that there should be no
addition to tax for failure to file. In the notion, respondent
provi ded several reasons as to why the distribution could not

have been for higher education expenses. On April 15, 2005, M.
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Uscinski filed a response to respondent’s notion, arguing only
that nothing in Rule 121 permts successive or repeated notions
for summary judgnent.

Di scussi on

The purpose of sunmmary judgnment is to expedite litigation

and avoid the expense of unnecessary trials. Fla. Peach Corp. v.

Commi ssioner, 90 T.C. 678, 681 (1988). A notion for sunmary

j udgnment nmay be granted where there is no dispute as to a
material fact and a decision may be rendered as a matter of |aw.
See Rule 121. The noving party bears the burden of proving that
there is no genuine issue of material fact, and factual
inferences are viewed in a |light nost favorable to the nonnovi ng

party. Craig v. Conm ssioner, 119 T.C. 252, 260 (2002);

Dahl strom v. Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v.

Comm ssioner, 79 T.C. 340, 344 (1982). The party opposing
summary judgnment nust set forth specific facts which show that a
guestion of genuine material fact exists and may not rely nerely

on allegations or denials in the pleadings. See Gant Creek

Water Works, Ltd. v. Conm ssioner, 91 T.C 322, 325 (1988);

Casanova Co. v. Conm ssioner, 87 T.C 214, 217 (1986). On the

basi s of respondent’s concessions, as noted above, the sole
di spute is whether the distribution is subject to a 10-percent

addi ti onal tax.
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A 10-percent additional tax is inposed upon distributions
froma “qualified retirenent plan”, unless the distribution
sati sfies one of a nunber of exceptions enunerated under section
72(t)(2). Sec. 72(t)(1) and (2). A qualified retirenent plan
i ncludes a section 401(k) plan. Secs. 72(t)(1), 401(a), (k)(1),
4974(c)(1). The distribution was nade froma qualified
retirement plan because petitioners acknow edge that the
di stribution was made from a section 401(k) plan. 1In addition,
M. Uscinski’s answers to interrogatories concede that the
distribution does not fall within any of the enunerated
exceptions to the inposition of the 10-percent additional tax,
with the exception of his allegation that the early distribution
was for education expenses. Accordingly, we limt our discussion
to whether the distribution could satisfy the higher education
expense excepti on.

The 10-percent additional tax inposed on early distributions
fromqualified retirement plans does not apply to distributions
fromindividual retirenment plans for higher education expenses.
Sec. 72(t)(2)(E). An individual retirenment plan is defined as an
i ndi vidual retirement account or individual retirenment annuity
(collectively I RAs) described in section 408(a) or (b). Sec.
7701(a) (37). Section 72(t)(2)(E) was added by the Taxpayer
Relief Act of 1997, Pub. L. 105-34, section 203(a), 111 Stat.

788, 809. The report of the Conmttee on the Budget refers only

to tax-free withdrawals from I RAs for higher education expenses.
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See H. Rept. 105-148, at 288-289 (1997), 1997-4 C.B. (Vol. 1)
319, 610-611; see also Notice 97-60, sec. 4, 1997-2 C. B. 310,
317-318.

Bot h section 401(k) plans and individual retirenment plans
are subject to the general requirenents of section 72(t). See
secs. 72(t)(1), 401(a), (k)(1), 4974(c)(1), (4), (5. However,
classification as a section 401(k) plan is separate and distinct
fromclassification as an individual retirenent plan. See secs.
401(k), 408(a) and (b). The distribution in this case was froma
section 401(k) account, which does not fall within the I RA
category. This conclusion is further supported by the statutory
definition of individual retirenent plans, which includes plans
described in section 408 but not those described in section
401(k). See sec. 7701(a)(37). If the distribution had been
made froman IRA, it would have been reported on |ine 15b,
“Taxabl e amount” of “Total I|IRA distributions”, of petitioners’
Form 1040, not on |line 16b where it was reported. Because the
distribution was not froman IRA, it would not qualify for the
exception for higher education expenses, even if it were used for
hi gher educati on expenses.

Petitioners stated in their petition that the distribution
was froma section 401(k) account, a fact which petitioners have
not denied. Petitioners did not respond to the first summary
j udgnent notion, and the sole argunent presented in the response

to the second notion is that Rule 121 does not provide for
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repeated notions for summary judgnent. This argunent is w thout
merit. Rule 121 does not prevent successive notions for summary
j udgnent .

We conclude that petitioners are |liable for the 10-percent
addi tional tax under section 72(t).

To reflect the foregoing and respondent’s concessi ons,

An appropriate order and

decision will be entered.




