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MVEMORANDUM OPI NI ON

KROUPA, Judge: This partnership-level matter is before the
Court on petitioner’s notion for summary judgnent as suppl enent ed

and respondent’s cross-notion for partial summary judgnent,
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respectively filed under Rule 121.! Respondent issued UTAM Ltd.
(partnership) a notice of final partnership admnistrative
adj ust nrent (FPAA) for 1999 on Cctober 13, 2006, which is beyond
the general 3-year periods for assessnent under sections 6229(a)
and 6501(a). W nust deci de whether a basis overstatenent
constitutes a substantial om ssion fromgross incone that can
trigger an extended 6-year assessnent period under section
6229(c)(2) or section 6501(e)(1)(A). W hold that the extended
assessnent period does not apply to an overstatenent of basis in

this case and foll ow Bakersfield Energy Partners, LP v.

Comm ssioner, 128 T.C. 207 (2007), affd. 568 F.3d 767 (9th G r

2009).2 Accordingly, we shall grant petitioner’s notion for
summary judgnent and deny respondent’s cross-notion for parti al
summary judgnent.

Backgr ound

The followi ng facts have been assuned solely for purposes of
resol ving the pending notions. David Myrgan created several
entities for both tax and non-tax rel ated purposes. M. Mrgan’s
first business enterprise was Success Life, a life insurance
agency based in Austin, Texas. As Success Life expanded into

real estate and other ventures, M. Mrgan nerged Success Life

Al section references are to the Internal Revenue Code
(Code) in effect for the year at issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure, unless
ot herw se i ndi cat ed.

2Respondent does not argue that the regul ati ons under sec.
301.6501(e)-1T, Tenp. Proced. & Adm n. Regs., 74 Fed. Reg. 49321
(Sept. 28, 2009), apply.
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into UTA Managenent, Inc. (UTA Managenent), an S corporation he
solely owed. M. Mrgan decided, because of the Texas franchise
tax on S corporations, to transfer the business of UTA Managenent
toalimted partnership. M. Mrgan created UTAM Ltd., a
limted partnership consisting of two partners, UTA Managenent
and DDM Managenent, Inc. (DDWMM), an S corporation owned by M.
Morgan and his famly. Shortly after the partnership’s
formation, an unrel ated insurance conpany offered to purchase al
out st andi ng partnership interests.

Before the sale occurred, UTA Managenent artificially
inflated its basis in the partnership from $2, 764,685 to
$41, 105, 132 through a series of transactions constituting what is
now known as a “Son of BOSS' tax shelter. These transactions
reduce or elimnate capital gains by creating artificial |osses
t hrough the transfer of assets laden with significant liabilities
to a partnership. Here, UTA Managenent increased its basis by
contributing $38,158,500 in cash along with short sal e positions
of $38 mllion in U S. Treasury Notes to the partnership. UTA
Managenment included the cash contributions in conmputing its new
partnership basis but excluded the short sale position because
the liability could not be determined at the tinme of transfer.

UTA Managenent and DDMM sol d their partnership interests for
$27, 848, 493 and $350, 000 respectively. DDW reported a $318, 187
gain fromthe sale on its Federal tax return for 1999. UTA

Managenment elected to treat the sale of its partnership interest
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as a deened sale of partnership assets under section 338(h)(10)
and reported a $13, 256, 639 | oss. 3

As previously stated, respondent issued the FPAA beyond the
general 3-year assessnent periods. Respondent determ ned that
UTAM “was a shani and found UTA Managenent’s basi s overstat enent
presented issues that nust be addressed at the partnership |evel.
Respondent therefore reversed all of UTAMs incone itens, expense
itenms, and capital transactions and adjusted UTA Managenent’s
out si de partnership basis to zero.

Petitioner challenges the tineliness of the FPAA arguing
that the general 3-year assessnent periods had already expired
when respondent issued the FPAA. Petitioner argues that a basis
overstatenment cannot trigger an extended 6-year period of

assessnment under either section 6229(c)(2) or section

6501(e)(1)(A) citing Bakersfield Enerqy Partners, LP v.

Conmmi ssi oner, supra. Respondent asserts that we deci ded

Bakersfield incorrectly and urges us to overrule it. W decline

to do so.
Appeal of this case lies with the Court of Appeals for the
D.C. CGrcuit, and no case in the D.C. CGrcuit contradicts our

prior holdings on the contested issue.

%This is cal cul ated by subtracting UTA Managenent’s cl ai ned
basis ($41, 105,132) fromthe amount it received for its interest
in the partnership ($27,848, 493).
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Di scussi on

This is yet one nore Son of BOSS case before the Court on
the parties’ cross-notions for full or partial summary judgnent
on the issue whether the FPAA was tinely if issued after the
general 3-year periods expired. Both parties agree that the
facts are not in dispute. W nust apply the lawto the facts.
We begin with the general rules for the limtations period.

The Code does not provide a limtations period wthin which

t he Comm ssi oner nmust issue an FPAA. See Curr-Spec Partners, LP

v. Comm ssioner, 579 F.3d 391 (5th Cr. 2009), affg. T.C Meno.

2007-289; Rhone-Poul enc Surfactants & Specialties, LP v.

Comm ssioner, 114 T.C 533, 534-535 (2000). Partnership item

adjustnments will be tinme barred at the partner |evel, however, if
t he Comm ssi oner does not issue the FPAA within an applicable
period for assessing tax attributable to partnership itens.

Curr-Spec Partners, LP v. Conm ssioner, supra at 398; Rhone-

Poul nec Surfactants & Specialities, LP v. Conm ssioner, supra at

535. The Comm ssioner nust generally assess a tax or issue a
notice of deficiency within a 3-year period after a taxpayer
files his or her return. Secs. 6501(a), 6503(a). The Code
provi des a specific rule governing the adjustnent of partnership

itenms.* Sec. 6229(a), (d). The general 3-year assessnent

“Partnership itens include any itemof income, gain, |oss,
deduction, or credit that subtit. A requires the partnership to
take into account for the taxable year, to the extent that

(continued. . .)
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periods extend to six years if the taxpayer (or partnership)
omts an anount properly includable in gross incone that exceeds
25 percent of the anmpunt of gross incone stated in the return.
Secs. 6501(e)(1)(A), 6229(c)(2). The additional three years is
necessary because the Commi ssioner is at a special disadvantage
to discover an omssion of itenms froma return as opposed to

including itens that reduce taxable incone. See Colony, Inc. v.

Commi ssioner, 357 U.S. 28, 36 (1958); Taylor v. United States,

417 F.2d 991, 993 (5th Cr. 1969).

Respondent concedes that he issued the FPAA after the
general 3-year assessnent periods expired. Respondent argues
this Court nmaintains jurisdiction because a basis overstat enent
by the partnership extends the period for assessing tax under
ei ther section 6229(c)(2) or section 6501(e)(1)(A). Respondent
admts there was no such omssion in the partnership’s tax return
for 1999 but clains that UTA Managenent omitted an item from
gross incone by overstating the basis of its investnent in the
partnership by $37,857,494. He therefore argues the FPAA was
tinmely because the alleged overstated basis on UTA Managenent’s
return extended the limtations period for assessing an incone

tax deficiency against M. Mrgan, the sol e sharehol der of UTA

(...continued)

regul ations provide that the itemis nore appropriately

determ ned at the partnership level than at the partner |evel.
See sec. 6231(a)(3); see also sec. 301.6231(a)(3)-1(a), Proced. &
Adm n. Regs.
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Managenent, to six years. Petitioner counters that Bakersfield

Enerqy Partners, LP v. Comm ssioner, 128 T.C. 207 (2007) controls

this case, and asserts that even if UTA Managenent’s basis was
overstated, that alone is not an om ssion from gross incone.
We have held that a basis overstatenent is not an om ssion

fromgross incone. See id. at 213-215. |In Bakersfield we

applied the Suprene Court’s holding in Colony, Inc. V.

Conmi ssi oner, supra, and stated that the extended limtations

period applies where “specific income receipts have been ‘| eft
out’ in the conputation of gross incone and not when an
under st atenent of gross incone resulted froman overstatenent of

basis.” Bakersfield Enerqgy Partners, LP v. Conmmni Ssi oner, supra

at 213 (paraphrasing Colony, Inc. v. Conm Sssioner, supra).

The Court of Appeals for the Ninth Crcuit affirmed our

Opinion in Bakersfield, 568 F.3d at 778. The Court of Appeals

for the Federal Circuit also recently held that Colony controlled
the disposition of a section 6501(e)(1)(A) case involving a basis

overstatenent. Salman Ranch Ltd. v. United States, 573 F. 3d

1362, 1377 (Fed. Cir. 2009); see also Internountain Ins. Serv. of

Vail, LLC v. Comm ssioner, T.C. Mnp. 2009-195; Beard V.

Conmi ssioner, T.C. Menp. 2009-184. These cases have al

concl uded that nere overstatenent of basis does not trigger the

extended period of |[imtations.
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Respondent relies on Phinney v. Chanbers, 392 F.2d 680 (5th

Cir. 1968). The Fifth Grcuit Court of Appeals in Phinney found
that the 6-year period of |imtations applied to a fiduciary
income tax return on which the nature of an item of incone was

m sstated. The Conm ssioner was at a di sadvantage identifying
the error in the reporting of the transaction in issue in Phinney
because the fiduciary tax return listed the item of incone

W thout disclosing its receipt in an installnent sale. Phinney
is not directly on point and does not persuade this Court to

overrul e Bakersfi el d.

Respondent further argues that the Suprenme Court holding in
Colony is limted to the context of trade or business incone from
the sale of goods or services. Respondent asserts that Col ony
shoul d not apply because petitioner was not in the trade or
busi ness of selling partnership interests. This Court rejected

the sane argunent in Bakersfield. Neither the |anguage nor the

rationale of Colony can be Ilimted to the sale of goods or

services by a trade or business. Bakersfield Enerqy Partners, LP

v. Conm ssioner, 128 T.C. at 215.

Finally, respondent argues that the Court should focus on
the definition of the phrase “gross incone,” not on the
definition of the word “omts” when interpreting the phrase
“omts fromgross incone.” The Suprene Court, however, attached

inportance to the word “omts” in determ ning whether the
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limtations period should be extended. See Colony, Inc. V.

Conmi ssioner, supra at 32. This Court finds no “om ssion” from

gross incone such as would trigger an extended period for
assessnent .

We have considered all argunents nmade in reaching our
decision, and, to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit. W conclude that neither
the partnership nor any of its partners omtted gross incone from
a return so as to nmake applicable the extended assessnent period
of section 6229(c)(2) or section 6501(e)(1)(A. W therefore
find that the limtations period for assessing tax agai nst
petitioner has expired.

An appropriate order and

decision will be entered for

petitioner.




