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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: This matter is before the Court on
respondent’s notion to dismss for lack of jurisdiction on the
ground that the petition was not filed within the tinme prescribed

by section 6213(a) or section 7502.1

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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Backgr ound

At the tinme the petition was filed, petitioners resided in
Cal i forni a.

On May 12, 2009, respondent nailed a notice of deficiency to
petitioners for tax years 2005, 2006, and 2007. Petitioners
filed the petition on Novenber 12, 2009, 184 days after the
notice of deficiency was mailed. On February 18, 2010,
respondent filed a notion to dismss for lack of jurisdiction
because the petition was not filed or postmarked within the 90-
day period after the notice of deficiency was nailed. See secs.
6213(a), 7502. Petitioners argue that they tinely mailed the
petition on August 10, 2009, but the Court received it late
because the U S. Postal Service (USPS) severely damaged the
envel ope in which the petition was mailed, rendering it
undel i verable. On Novenber 3, 2009, nearly 3 nonths after the
envel ope was nailed, it was returned to petitioners’ attorney,
who then pronptly mailed a new copy of the petition to the Court.
A hearing on this matter was held on May 10, 2010, in San
Franci sco, California.

At the hearing petitioners submtted two affidavits to
support their argunents. One was an affidavit frompetitioners’
attorney, M chael Nelson (M. Nelson), and the other was an

affidavit of Miukesh Patel (M. Patel), the coowner of the United
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Parcel Service, Inc. (UPS) store in San Ranon, California, from
which M. Nelson nmailed the petition.

According to M. Nelson's affidavit, which we find credible,
on the norning of August 10, 2009, he took the envel ope
containing the petition to the UPS store, affixed a properly
addressed certified mailing |abel to the envel ope,? and paid
$5.88 in cash for proper postage.® He then left the envel ope
with a UPS enpl oyee with the understanding that it would be
post marked the sanme day. M. Nelson recorded this transaction in
t he cont enporaneously updated postage | og that he maintains for
all client mailings.* M. Patel’s affidavit, which we also find
credi ble, states that M. Nelson delivered the envel ope to the
UPS store on August 10, 2009, and that the USPS picked up the
envel ope the sane day.

On Novenber 3, 2009, the USPS returned the envel ope to M.
Nel son in severely danaged condition. The mailing | abel that had

been attached to the envel ope had been torn off during processing

2 According to M. Nelson's affidavit, he addressed the
envel ope to: Ofice of the Clerk of the Court, United States Tax
Court, 400 Second Street, N W, Washington, DC 20217.

3 Petitioners’ attorney was unable to find the certified
mai | receipt.

4 M. Nelson tracks the following data in his postage |og:
(1) Date of mailing; (2) client; (3) description of the item
mai | ed; (4) method of postage; and (5) shipping cost. According
to the entry dated Aug. 10, 2009, M. Nelson mailed the petition
inthis case via certified mail and paid $5.88 for postage.
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by the USPS. The right half of the envel ope, where the postnmark
typically appears, had been conpletely torn off. M. Nelson’s
return address | abel, however, which was affixed to the upper
| efthand portion of the envel ope, was not damaged. The portion
of the envel ope that was returned to M. Nelson was stanped with
the follow ng notation: “RETURNED FOR BETTER ADDRESS’. What
remai ned of the envelope and its contents was encased in a clear
plastic wap with a red sticker that states: “W' RE SORRY THAT
YOUR ARTI CLE WAS DAMAGED DURI NG PROCESSI NG. ” The petition, which
i s dated August 9, 2009, was nearly torn in half.

In a letter dated Novenber 4, 2009, Tracy Liu (Ms. Liu), a
USPS enpl oyee, apol ogi zed for the danage caused during processing
and expl ai ned that the envel ope was returned to M. Nelson for a
“better address”.

On Novenber 6, 2009, M. Nelson nmailed a new copy of the
petition along with the original damaged envel ope and its
contents to the Court. As stated above, the petition was filed
on Novenber 12, 2009, 184 days after the notice of deficiency was
mai | ed.

Di scussi on

The Tax Court is a court of limted jurisdiction, and we my
exercise our jurisdiction only to the extent authorized by

Congress. Naftel v. Comm ssioner, 85 T.C 527, 529 (1985). This

Court’s jurisdiction to redeterm ne a deficiency depends on the
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i ssuance of a valid notice of deficiency and a tinely filed

petition. Rule 13(a), (c); Mnge v. Conm ssioner, 93 T.C. 22, 27

(1989); Normac, Inc. v. Conm ssioner, 90 T.C 142, 147 (1988).

Section 6212(a) expressly authorizes the Conm ssioner, after
determ ning a deficiency, to send a notice of deficiency to the
taxpayer by certified or registered mail. The taxpayer, in turn,
has 90 days (or 150 days if the notice is addressed to a person
outside of the United States) fromthe date that the notice of
deficiency is miled to file a petition with this Court for a
redeterm nation of the contested deficiency. Sec. 6213(a).

By virtue of section 7502, a petition that is tinmely mailed
is deemed to be tinely filed. Although tinely mailing is
generally determ ned by the postmark date, see sec. 7502(a); sec.
301. 7502-1(c) (1), Proced. & Adm n. Regs., extrinsic evidence is
adm ssible to prove the date of mailing if a postmark date is

illegible or destroyed, see Mason v. Conmi ssioner, 68 T.C 354,

355-356 (1977); Sylvan v. Conm ssioner, 65 T.C. 548 (1975);

Maddox v. Commi ssioner, T.C. Mno. 2009-241. The burden is on

t he taxpayer to produce sufficient credible evidence that the

petition was tinely mailed. See Mason v. Conm ssioner, supra at

356; Maddox v. Conmi ssioner, supra; Perry Sequra & Associ ates,

Inc. v. Comm ssioner, T.C. Menpb. 1975-80; see also sec. 301. 7502-

1(c)(2)(iii)(A), Proced. & Adm n. Regs. (“If the postmark on the

envel ope is made by the U S. Postal Service but is not |egible,
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the person who is required to file the docunent or make the
paynment has the burden of proving the date that the postmark was
made.”). In determ ning whether the “tinely mailing is tinely
filing” rule applies, we ook to the date the original envel ope

was mailed. See Price v. Conmm ssioner, 76 T.C 389, 391 (1981);

Estate of Cranor v. Comm ssioner, T.C Menp. 2001-27 (“section

7502(a) does not require that the qualifying envelope (i.e., the
envel ope which was tinely mail ed, properly addressed, and bore
t he proper postage) be the envel ope in which the petition is
recei ved; nor does section 7502(a) bar application of the ‘tinely
mailing is timely filing’ rule if a petition contained in a
properly addressed envel ope (that otherw se neets the above
requirenents) is returned to, and remail ed by, the taxpayer.”).
The evidence establishes that M. Nelson delivered the
envel ope containing the petition to the UPS store on the norning
of August 10, 2009, for pickup by the USPS | ater that day. M.
Patel confirnmed that M. Nelson |eft the envel ope at the UPS
store in the norning and the USPS picked it up later in the day
on August 10, 2009. M. Nelson’s postage |og, which we find
credi bl e, also provides contenporaneously recorded details (e.qg.,
date of mailing, nethod of postage, cost) establishing that M.
Nel son mail ed the petition on August 10, 2009. Finally, we note
that the original petition was dated August 9, 2009, exactly 1

day before the deadline for tinely filing.
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In light of all the evidence in the record, we find that
petitioners have established that the envel ope was post marked on
August 10, 2009, thus tinely filed. Consequently, respondent’s
notion will be denied.

To reflect the foregoing,

An order will be issued

denyi ng respondent’s notion

to dismss for | ack of

jurisdiction.




