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P has noved for partial summary judgnent (the
notion). R objects on the ground that P has failed to
establish that there is no genuine issue as to any
material facts. |In particular, R clains that many of
P's exhibits constitute hearsay and are so unreliable
that, without the opportunity for formal discovery and
cross-exam nation, the docunents should not be before
the Court and the Court should not rely upon themin
ruling on the notion. |In support of the notion, P has
of fered an expert valuation report, claimng that it
constitutes adm ssi bl e hearsay as a business record
under Fed. R Evid. 803(6).

1. Held: The report is inadm ssible hearsay w thout
the availability of the preparing expert for cross-
exam nation. See Fed. R Evid. 705.
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2. Held: The notion will be denied because P has
failed to establish that there is no genui ne i ssue as
to any material facts.

Dani el A. Dunezich, Charles P. Hurley, and Gary S. Colton,

Jr., for petitioner.

Marjory A. G lbert and Catherine M Thayer, for respondent.

OPI NI ON

HALPERN, Judge: This matter is before the Court on
petitioner’s nmotion for partial summary judgnment (the notion).
Respondent obj ects.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Rul e 121 provides for sunmary judgnment. Summary judgnent
may be granted with respect to all or any part of the |egal
i ssues in controversy “if the pleadings, answers to
interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a

deci sion may be rendered as a matter of law.” Rule 121(a) and

(b).
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Because we are persuaded that there is a genuine issue as to
a material fact, we shall deny the notion. Qur reasoning is as
fol |l ows.

Backgr ound

The Notice

By notice of deficiency dated Septenber 15, 2003 (the
notice), respondent determ ned a deficiency in the Federal incone
tax of Van Der Aa Investnents, Inc. (lnvestnents),! for its 1999
t axabl e (cal endar) year (1999) in the anount of $62, 604, 069, an
addition to tax on account of delinquency under section
6651(a) (1) (the delinquency addition) in the amount of
$12, 520, 814, and an accuracy-rel ated penalty under section 6662
(the accuracy-rel ated penalty) in the amount of $3,124,797. For
1999, Investnents made a Federal incone tax return as an S
corporation.? On that return, anong other things, Investnents
reported a built-in gain tax liability of $1,520,140. The
deficiency in tax determ ned by respondent results fromhis
adj ustment increasing Investnments’s built-in gain tax liability

from $1, 520, 140 to $64, 124, 209.

1 Petitioner, Terry L. Van Der Aa, trustee, refers to the
corporate entity Van Der Aa Investnents, Inc., as “petitioner”.
We shall use the term“petitioner” to refer to Terry L. Van Der
Aa, trustee, and the term*“Investnents” to refer to Van Der Aa
| nvestnents, Inc.

2 See sec. 1361(a) for definitions of the terms “S
corporation” and “C corporation”.



The Motion

By the notion, petitioner seeks summary adjudication in its
favor on three issues: (1) Wether Investnments properly reported
its built-in gain tax liability on its 1999 Federal incone tax
return; (2) the delinquency addition, and (3) the accuracy-
rel ated penalty.

Petitioner clains that the undi sputed evidence in the case
shows that Investnents’s calculation of the 1999 built-in gain
tax liability was supported by prior returns, audited financi al
statenents, and a 1995 cal cul ation of net unrealized built-in
gain utilizing a contenporaneous val uation of the assets subject
to built-in gain tax, “which was perforned by an i ndependent,
wel | -respect ed appraiser.”

Petiti oner argues:

Because * * * [Investnents] has properly

calculated its built-in gain tax liability and because

Respondent does not possess any evidence to the

contrary, Petitioner is entitled to judgnent as a

matter of law on the issue of Petitioner’s proper

built-in gain tax liability and on the accuracy-rel ated

penal ty and “deli nquency penalty” inposed by Respondent

inregard to the built-in gain tax liability.

Petitioner supports his argument with a “Statenent of
Undi sputed Material Facts” containing 26 nunbered statenents of
facts that petitioner clains are undi sputed and established by

the petition, answer, and various docunents and affidavits.

Acconpanying the notion are Exhibits A through O



Respondent’s (bj ections

Respondent has filed his notice of objection to the notion
(the notice).® Respondent clains that the notion is premature,
insufficient as a matter of law, and fails to establish that
there is no genuine issue as to any material fact. 1In
particul ar, respondent clains that many of petitioner’s exhibits
constitute hearsay and are so unreliable that, w thout the
opportunity for formal discovery and cross-exam nation, the
docunents shoul d not be before the Court and the Court should not
rely upon themin ruling on the notion. Respondent clains that
there are genuine issues of material fact that nust be resol ved
with respect to each of the three issues for which petitioner
seeks summary adj udi cati on.

Di scussi on

Built-1n Gain Tax

Section 1374(a) inposes a corporate-level tax on the net
recogni zed built-in gain of an S corporation that has converted
fromC corporation to S corporation status. The tax applies only
during the 10-year period beginning with the first taxable year
for which the corporation is an S corporation. See sec.

1374(d) (7). Built-in gain is neasured by the appreciation in

val ue of any asset over its adjusted basis as of the tinme the

3 Petitioner has replied to the notice (the reply), and
respondent has responded to the reply (the response).
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corporation converts fromCto S status. N.Y. Football G ants,

Inc. v. Comm ssioner, 117 T.C. 152, 155 (2001); see sec.

1374(d) (3).

1. The Val uation Report

Critical to petitioner’s claimthat there are no genuine
i ssues of material fact with respect to his liability for the
built-in gain tax is petitioner’s claimthat Investnents’s
calculation of its 1999 built-in gain tax liability was supported
by, anong other things, a 1995 cal culation of net unrealized
built-in gain utilizing a contenporaneous val uation of the assets
subject to built-in gain tax. The report containing that
val uation (the valuation report or, sinply, the report) is
attached to the notion as Exhibit A and supported by paragraphs 9
and 10 of an affidavit by James K Mirphy (the affidavit),
attached to the notion as Exhibit G In the affidavit, M.
Mur phy descri bes hinself as either vice president of finance or
chief financial officer of the entity requesting the valuation
report. Paragraphs 9 and 10 of the affidavit read as foll ows:

9. At the time of its S corporation election,

Vancom Hol di ngs, Inc. took careful steps to calculate

its * * * [net unrealized built-in gain] in conpliance

with its obligations under the Code. Vancom Hol di ngs,

I nc. engaged Arthur Andersen’s valuation group to

determ ne the fair market value of the business

enterprise of Vancom Hol di ngs, Inc. and to concl ude an

estimate of the fair market value of the assets of

Vancom Hol dings, Inc. as of the effective date of the S
corporation el ection.
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10. Exhibit Ais a true and accurate copy of the
val uation report that Arthur Anderson prepared for
Vancom Hol di ngs, Inc.

I11. Admissibility

A. | nt r oducti on

Wth respect to affidavits supporting a notion for summary
judgnent, Rule 121(d) provides, anong other things, that the
affidavits “shall set forth such facts as would be adm ssible in
evi dence”.

Respondent clains that petitioner cannot rely on the
val uation report to support the notion because it constitutes
hearsay that woul d be inadm ssible under the Federal Rul es of
Evi dence.

B. Hear say

1. | nt roducti on

| f the valuation report is offered for the truth of the
matters asserted therein, the report constitutes hearsay. Fed.
R Evid. 801(c). 1In general, hearsay is not adm ssible. See
Fed. R Evid. 802. Petitioner does not argue that, if offered in
evi dence, the report would not be hearsay. To the contrary,
petitioner argues that, if offered in evidence, the report would
constitute a business record of Vancom Hol dings, Inc., which is

adm ssi bl e hearsay. See Fed. R Evid. 802 and 803(6).



2. Busi ness Record

In order to constitute a business record adm ssi bl e under
Fed. R Evid. 803(6), the record (report) nust be “kept in the
course of a reqgularly conducted business activity,” and it nust
be “the regular practice of that business activity” to nake that
report. Fed. R Evid. 803(6). Respondent argues that the
affidavit is inadequate to show that the valuation report was
kept in the regular course of a business activity of Vancom
Hol dings, Inc.’s, or that it was the regular practice of the
busi ness to nmake that kind of report. W need not deci de whet her
the affidavit is adequate to that purpose or not, since, even if
we were to decide that it is, we would exclude the report from
evi dence unless, along with the report, petitioner offered the
aut hor of the report for cross-exam nation.

3. Expert Testi nony

By its owmn terns, the valuation report expresses an opi nion
as to the fair market value of Vancom Inc. (not Vancom Hol di ngs,
Inc.) on Decenber 31, 1994. Also by its owm terns, it reflects
the author’s “professional judgnent” and is prepared “in
conformance with the ‘Uniform Standards of Professional Appraisal
Practice’”. Cearly, the author has relied on specialized
know edge in reaching the val uation concl usions expressed in the
report. For that reason, if the report were offered as evidence

of the fair market value of Vancom Inc., it would not be
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adm ssi ble unless the author were testifying as an expert. See
Fed. R Evid. 701 (opinion testinony of witness not testifying as
an expert is limted and may not be based on scientific,
technical, or other specialized know edge within the scope of

Fed. R Evid. 702). A wtness qualified as an expert by

know edge, skill, experience, training, or education may give
opinion testinony with respect to scientific, technical, or other
speci al i zed know edge within his purview Fed. R Evid. 702.
Under our Rules, an expert generally prepares a witten report,
whi ch nust set forth the qualifications of the expert and shal
state the expert’s opinion and the facts or data on which that
opinion is based. Rule 143(f). |If the expert is accepted as
such by the Court, his report is received into evidence as the
expert’s direct testinony. 1d. Rule 705 of the Federal Rules of
Evi dence addresses the disclosure of facts or data underlying
expert opinion. In pertinent part, the rule provides: “The
expert may in any event be required to disclose the underlying
facts or data on cross-exam nation.” Like the Court of Clains in

Forward Conmmuni cations Corp. v. United States, 221 CG. d. 582,

608 F.2d 485, 510 (1979), we do not view the business record rule
found in Fed. R Evid. 803(6) as overriding the rules governing
opinion testinony. |If Fed. R Evid. 803(6) were deened to
override the rules governing opinion testinmony, it would allow

the introduction of opinion testinmony by lay witnesses in the
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formof a report as to scientific, technical, or other
specialized matters and woul d all ow an expert to express his
opinion in a report wthout being subject to cross-exam nation on
the facts and data underlying that opinion. Al that would be
required for adm ssion would be the nere show ng that the
preparer was in the business of giving such opinions. |If the
val uation report were offered into evidence by petitioner as
evidence of fair market value of VancomInc., we would not accept
the report w thout the acconpanying availability of the author

for cross-exam nation.* E.g., Pack v. Commi ssioner, T.C Meno.

1980- 65.

C. Concl usion

Clearly, petitioner’s principal reliance on the valuation
report is not for the fact that Vancom Inc., received it from
Arthur Andersen but for the opinion it expresses as to value. To
rely on the valuation report for that purpose, petitioner nust
introduce it into evidence; i.e., at trial or at sone hearing at
whi ch evidence is received. Since we cannot accept the valuation
report as establishing the values it purports to determne, there
remai ns a genuine issue wwth respect to a material fact that

precl udes rendering a decision as a matter of |aw as to whet her

4 The character of the valuation report as opinion
testinmony distinguishes this situation fromthose in which we
have all owed in business records without a live witness to
authenticate them E.g., Stang v. Comm ssioner, T.C Meno. 2005-
154.
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| nvestnents properly reported its built-in gain tax liability on
its 1999 Federal inconme tax return. Likew se, there are genuine
issues as to material facts that preclude us fromrendering a
decision as to the delinquency addition and the accuracy-rel ated
penal ty.

| V. Concl usi on

As stated, we shall deny the notion.

An order denying the

motion will be issued.




