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VEMORANDUM COPI NI ON
SW FT, Judge: Respondent determ ned a deficiency in
petitioners’ 2000 Federal inconme tax and an addition to tax as
fol |l ows:

Addition to Tax Under
Defi ci ency Sec. 6651(a) (1)

$2, 136 $427
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Al'l section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure. All references to
petitioner in the singular are to petitioner John Joseph Vax.
The issue for decision is whether respondent’s cal cul ation
of petitioners’ alternative mninmumtax (AMI) liability for 2000
woul d violate a treaty between the United States and the Czech

Republ i c.

Backgr ound

The facts of this case were submtted fully stipul ated under
Rul e 122 and are so found.

Petitioner is a citizen of the United States, and petitioner
Natalie Vax is a citizen of the Czech Republic.

During 2000 and at the tinme the petition was filed,
petitioners resided and worked in the Czech Republic.

During 2000, petitioner earned US$199, 974 from hi s
enpl oynment with a Czech bank, on which incone petitioner paid
US$62, 738 in incone tax to the Czech Republic.

On Cct ober 15, 2001, petitioners untinely filed their 2000
joint U S. Federal inconme tax return, which was dated June 1
2001. On their 2000 tax return, petitioners reported the
$199, 974 petitioner received fromthe Czech bank, and petitioners
claimed a $70,809 foreign earned i ncome exclusion, a $2,000 |IRA

deduction, a $7,350 standard deduction for married individual s
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filing a joint return, and $5,600 in personal exenptions, and on
which tax return petitioners reported $114,215 in taxabl e income
and a tax liability of $26, 871.

Al so, on petitioners’ 2000 joint Federal income tax return,
the $62,738 in incone taxes that petitioners in 2000 paid to the
Czech Republic was clained as a foreign tax credit that fully
of fset petitioners’ reported $26,871 U. S. Federal incone tax
liability, reducing petitioners’ $26,871 postcredit U S. income
tax liability to zero

On their joint U S. Federal incone tax return for 2000,
petitioners did not calculate, nor report, any AMI liability.

In a notice of deficiency issued on Novenber 15, 2002,
respondent determ ned that petitioners, for 2000, were subject to
an AMI liability in the anpbunt of $2,136 with respect to
petitioners’ 2000 taxable inconme and that petitioners were |liable
for an addition to tax under section 6651(a)(1) for failure to

tinely file their 2000 Federal inconme tax return.

Di scussi on

Under section 6012, taxpayers, including nonresident U S
citizens, are required to file U S. Federal inconme tax returns
and to report and calcul ate their regular Federal incone tax
based on their worldw de incone. See sec. 6012(a), (c); sec.

1.6012-1(a)(1) (i), Income Tax Regs.



- 4 -

Under sections 27(a) and 901, taxpayers may then reduce
their reported regular Federal incone tax liability so cal cul ated
by the anmount of their foreign tax credits.

In addition to taxpayers’ regular Federal incone tax
ltability after reduction for foreign tax credits, certain
taxpayers also may be liable for the AMI under section 55(a).

The AMI equal s the excess of taxpayers’ so-called tentative
mnimumtax liability (TMI) over their regular Federal inconme tax
ltability (after reduction of the latter tax liability for
foreign tax credits). Sec. 55(a), (c)(1).

Significantly, in the calculation of the TMI, sections
55(b)(1)(A) and 59(a)(2)(A) limt taxpayers’ available foreign
tax credits to no nore than 90 percent of the taxpayers’ pre-
credit TMI (referred to as the “AMI foreign tax credit”).?

Petitioners acknow edge that, but for the tax treaty between
the United States and the Czech Republic, the above AMI foreign
tax credit limtation available to reduce petitioners’ TMI woul d

be controlling. Petitioners argue, however, that any such 90-

! Sec. 59 was added to the Internal Revenue Code by the Tax
Ref orm Act of 1986, Pub. L. 99-514, sec. 701(a), 100 Stat. 2336,
and sec. 59(a)(2) was deleted fromthe Internal Revenue Code by
the American Jobs Creation Act of 2004, Pub. L. 108-357, sec.
421(a)(1), 118 Stat. 1514, applicable to tax years begi nni ng
after Dec. 31, 2004. Beginning for 2005, the 90-percent
[imtation on taxpayers’ AMI foreign tax credit wll no | onger
apply, and taxpayers wll calculate their AMI foreign tax credit
in substantially the same manner as their regular foreign tax
credit.
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percent limtation on the availability of their AMI foreign tax
credit would constitute a violation of the above treaty.

The tax treaty between the United States and the Czech
Republic, 1993 Incone and Capital Tax Convention, Sept. 16, 1993,
U. S. -Czech Republic, Tax Treaties (CCH) par. 2403, addresses the
manner in which citizens of the United States nay avoid the
i nposition of double taxation with respect to incone taxable by

both Countries. The treaty states in relevant part:

Article 24--Relief From Doubl e Taxati on

1. |n accordance with the provisions and subject to
the limtations of the |law of the United States (as it may
be anmended fromtine to tinme w thout changi ng the general
principle hereof), the United States shall allowto a
resident or citizen of the United States as a credit against
the United States tax on incone the incone tax paid to the
Czech Republic by or on behalf of such resident or citizen.
[ Enphasi s added. ]

Respondent concedes that application of the above section
59(a)(2)(A) 90-percent limtation on petitioners’ AMI foreign tax
credit wll result in “sone double taxation.” Respondent
contends, however, that the 90-percent limtation on the AMI
foreign tax credit is proper and does not violate Article 24(1)
of the U S.-Czech treaty.

The AMI under section 55 applies generally to all taxpayers,
and in this case, as a result of the 90-percent limtation on the
AMTI foreign tax credit under section 59(a)(2)(A), the calculation

of petitioners’ TMI exceeds petitioners’ regular tax by $2, 136,
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resulting in petitioners’ AMI liability in that anount. Unless
application of the AMI-foreign-tax-credit limtation of section
59(a)(2)(A) would violate the U S.-Czech treaty, petitioners are
liable for the $2,136 AM.

In cases involving other treaties wth operative | anguage
simlar to the |anguage of the U S. -Czech treaty invol ved herein,
courts have held that the section 59(a)(2)(A) AMI-foreign-tax-
credit limtation does not violate general treaty provisions
intended to avoid double taxation. Mre specifically, courts
have interpreted the sanme general treaty |anguage at issue herein
(namely, “In accordance with the provisions and subject to the
limtations of the law of the United States”) to all ow
application of the section 59(a)(2)(A) AMI-foreign-tax-credit

limtation. See Kappus v. Comm ssioner, 337 F.3d 1053, 1054

(D.C. Gr. 2003) (relating to U.S.-Canada treaty), affg. T.C

Meno. 2002-36; Pekar v. Commi ssioner, 113 T.C 158, 160 (1999)

(relating to U.S.-Germany treaty); Brooke v. Conm ssioner, T.C

Meno. 2000-194, affd. per curiam 13 Fed. Appx. 7 (D.C. G
2001) .
Interpreting the sane | anguage in the context of article

23(1) inthe U S -Germany treaty,? in Pekar v. Conmi ssioner,

supra at 163, we upheld the AMI-foreign-tax-credit limtation of

2 Convention for the Avoi dance of Doubl e Taxation, Aug. 28,
1989, U.S. -CGermany, 30 ILM 1778, 1779.
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section 59(a)(2)(A), explaining that “there is harnony between
the U S -CGermany treaty and section 59 because section 59 was
enacted 5 years before the U S.-Germany treaty becane effective
and, therefore, was one of the existing | aws recogni zed as a
[imtation on the U S -CGermany treaty in article 23(1).”

The section 59(a)(2)(A AMI-foreign-tax-credit limtation is
a “limtation of the law of the United States” that was in effect
at the time the U S . -Czech treaty was signed in 1993.

On the basis of the above hol dings, we conclude that the
section 59(a)(2)(A AMI-foreign-tax-credit |limtation does not
violate the U S.-Czech Republic treaty involved herein.

By establishing the late filing of petitioners’ 2000 joint
Federal incone tax return, respondent has net his burden of
producti on under section 7491(c) with respect to the section
6651(a)(1) late filing addition to tax.

Petitioners have failed to provide any reason for the late
filing of their 2000 joint Federal incone tax return. The return
was due on April 15, 2001; petitioners failed to request an
extension of tinme to file their return; and petitioners’ return
was not filed wth respondent until October 15, 2001.

In light of these facts, petitioners are |liable for the
section 6651(a)(1l) addition to tax for failure to tinely file

their 2000 joint Federal incone tax return.



To reflect the foregoing,

Deci sion will be entered

for respondent.




