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PONELL, Special Trial Judge: This case was heard pursuant

to section 7463 of the Internal Revenue Code in effect at the
tine the petition was filed.! The decision to be entered in this
case i s not reviewable by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned a deficiency in petitioner’s 1998

1 Unl ess otherw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue,
and Rule references are to the Tax Court Rules of Practice and
Procedure.
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Federal incone tax and an addition to tax under section

6651(a) (1) of $4,398 and $660, respectively. The issues are:

(1) Whether a distribution froma retirement plan of $27,389 is
includable in petitioner’s gross incone for the 1998 taxabl e
year; (2) whether petitioner failed to report interest incone of
$117 for 1998; and (3) whether petitioner is liable for the
addition to tax under section 6651(a)(1) for the 1998 taxable
year.? Petitioner resided in Baton Rouge, Louisiana, at the tine
the petition was filed.

The facts may be sunmmarized as follows. In Cctober 1998,
petitioner received a distribution froma retirenent plan® of
$30,389.94.4 Sone tinme prior to this, petitioner had opened a
i ndividual retirenment account (IRA) and a cash managenent account
(CvA) with Merrill Lynch. The distribution fromthe retirenment
pl an was deposited into the CMA. Petitioner believed that he had

instructed his broker at Merrill Lynch to put the distribution

2 On his 1998 Federal incone tax return petitioner reported
t axabl e i ncone of $12,325 froma teacher’s retirenment system
Respondent concedes that petitioner overstated this inconme by
$4,124. |In the notice of deficiency, respondent determ ned that
the addition to tax for late filing under sec. 6651(a)(1l) was 15
percent of the anpbunt of tax required to be shown on the return.
Respondent concedes that the correct percentage is 5 percent.

3 The precise nature of this retirement plan is not
contained in the record; the parties agree, however, that the
plan is sone type of a deferred inconme retirenment programsimlar
to a sec. 401(k) plan.

4 The anmpunt of the distribution was $30, 389. 94.
Respondent agrees that only $27,389 was taxabl e.



- 3 -
into the IRA. A statenment from Merrill Lynch for the period

endi ng October 31, 1998, however, clearly shows that the
di stribution had been deposited into the CMVA

During 1998, petitioner had a savings account with Hibernia
Nati onal Bank. That account generated interest incone of $117
that petitioner did not wthdraw during the year.

Petitioner obtained extensions of time within which to file
his 1998 Federal incone tax return to October 15, 1999. He did
not file his 1998 return until October 19, 1999. Petitioner did
not report inconme fromthe distribution fromthe retirement plan
or the $117 interest incone from H bernia National Bank.
Respondent determ ned that $27,389 of the retirenment plan
distribution and the $117 interest incone are includable in gross
i ncone. Respondent al so inposed an addition to tax under section
6651(a)(1) for not tinmely filing the 1998 tax return.

D scussi on®

Retirement Plan Distribution

The taxable portion of a distribution froma retirenment plan
under section 401(k) is generally taxable in the year of receipt.
See sec. 402(a)(1l). Section 402(a)(5)(A) and (C, however,

provi des:

> The facts concerning the retirenment plan distribution and
the unreported interest are not in dispute, and sec. 7491(a),
concerning the burden of proof with respect to factual issues, is
not pertinent to the resolution of these issues
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(A CGeneral rule.--If--

(1) any portion of the balance to the credit of an
enployee in a qualified trust is paid to him

(1i) the enployee transfers any portion of the
property he receives in such distribution to an
eligible retirenment plan, and

(ii1) in the case of a distribution of property
ot her than noney, the anount so transferred consists of
the property distributed,

then such distribution (to the extent so transferred) shal

not be includible in gross incone for the taxable year in
whi ch pai d.

* * * * * * *

(© Transfer must be made within 60 days of receipt.-—
Subpar agraph (A) shall not apply to any transfer of a
distribution nade after the 60th day foll ow ng the day on
whi ch the enpl oyee received the property distributed.
The distribution fromthe retirenment plan was received by
petitioner on or about October 19, 1998. Petitioner did not
deposit the funds into an IRA, rather the funds were deposited
into a CMA.  Accordingly, the exenption of the distribution from
gross incone contained in section 402(a)(5)(A) does not apply.

Petitioner’s argunent seens based on an overly expansive

readi ng of our opinion in Wod v. Commi ssioner, 93 T.C. 114

(1989). Wbod involved a distribution froma profit-sharing plan
where the taxpayer established an IRA wthin the 60-day period
and transferred the distribution to a trustee. Because of a
bookkeeping error by the trustee of the IRA, a portion of the

distribution was not credited to the | RA account within the 60-
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day period. This Court held that the bookkeeping error did not

preclude the rollover. However, in Rodoni v. Conm ssioner, 105

T.C. 29, 38-39 (1995), we noted that

Where the requirenents of a statute relate to the
substance or essence of the statute, they nust be rigidly
observed. On the other hand, if the requirenents are
procedural or directory in that they do not go to the
essence of the thing to be done, but rather are given with a
view to the orderly conduct of business, they may be
fulfilled by substantial conpliance. [Ctations omtted.]

See al so Schoof v. Comm ssioner, 110 T.C. 1, 11 (1998); Reese V.

Conmi ssioner, T.C. Meno. 1997-346; Orgera v. Conmm ssioner, T.C

Menmo. 1995-575.

There was no substantial conpliance here. Wile petitioner
mai ntained an IRAwith Merrill Lynch, the distribution was not
transferred to that account, and the nonthly statenent clearly
shows that this was the fact. This was not a bookkeeping error
on the part of Merrill Lynch. Furthernore, even if there were an
error, that error quickly could have been renedi ed by petitioner
when he received the nonthly statenment for either October or
Novenber. Petitioner, however, did not nmake any effort to renedy
the alleged error. W sustain respondent’s determ nation.

Unreported I nterest |Incone

Petitioner did not report $117 that was credited to his
savi ngs account by Hi bernia National Bank during 1998. As we
under st and, petitioner contends that, since the noney was not

actually withdrawn by him it was not taxable. Section 1.451-
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2(a), Incone Tax Regs., provides, inter alia:

I ncone al though not actually reduced to a taxpayer’s
possession is constructively received by himin the taxable
year during which it is credited to his account * * *.
However, inconme is not constructively received if the
taxpayer’s control of its receipt is subject to substanti al
limtations or restrictions. * * *

There were no restrictions on petitioner’s ability to w thdraw
t hese funds, and we sustain respondent’s determ nation.

Failure To File Tinely Return

Section 6651(a)(1l) provides for an addition to tax where a
returnis not tinely filed “unless it is shown that such failure
is due to reasonabl e cause and not due to willful neglect”. The
anmount of the addition to tax is “5 percent of the amount * * *
[of the correct tax] if the failure is for not nore than 1 nonth,
with an additional 5 percent for each additional nonth or
fraction thereof * * * not exceeding 25 percent in the
aggregate”. Sec. 6651(a)(1l). Petitioner’s return was filed
Cctober 19, 1999. Respondent initially determ ned that
petitioner’s return was due August 15, 1999, but now concedes
that the return was due Cctober 15, 1999, and that the maximm
addition to tax is 5 percent. Petitioner does not dispute that
the return was | ate and offered no evidence or argunment with

respect to whether the failure to tinely file was due to
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reasonabl e cause and not due to willful neglect.® W sustain

respondent’s determi nation as nodified by the concession as to
when the return was due.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.

6 Sec. 7491(c) provides that respondent has the “burden of
production” for the addition to tax. That burden is satisfied
when respondent shows that the return was not tinely filed. It
does not include establishing that there was not reasonabl e
cause. See Higbee v. Conmmi ssioner, 116 T.C. 438, 446 (2001).




