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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

and this opinion shall not be treated as precedent for any other

Unl ess ot herwi se indicated, subsequent section references
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are to the Internal Revenue Code as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

This case arises froma request for relief under section
6015(f) wth respect to petitioner’s joint incone tax liabilities
for 1996 and 1997. No notices of deficiency were issued.
Petitioner filed Form 8857, Request for |Innocent Spouse Reli ef
(And Separation of Liability and Equitable Relief), seeking
equitable relief under section 6015(f) for each year. Respondent
determ ned that petitioner was not entitled to relief under
section 6015(f) for either year.

The issue for decision is whether respondent abused his
di scretion when he denied petitioner’s request for relief under
section 6015(f) for 1996 and 1997.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
was filed, petitioner resided in California.

During the years at issue, petitioner’s forner husband,
David Velez (Dr. Velez), was a physician. Petitioner, trained as
a registered nurse, did not work outside of the hone until 1997.
Dr. Velez was sued by a patient in 1994 and as a result was

di sm ssed from his enpl oynent.
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On January 25, 1995, in an attenpt to protect thensel ves
froma judgnent in the |awsuit, petitioner and Dr. Velez filed
for bankruptcy under chapter 7 of the Bankruptcy Code, 11 U.S.C.
sections 701-784 (2000). They received a discharge of
di schargeabl e debts on May 25, 1995. Because of the ongoi ng
| awsuit against him Dr. Velez was forced to accept a series of
| ower paying positions and was eventual |y unenpl oyed. He started
a consulting business to provide incone for his famly.

During the years 1996 through 1999, Dr. Vel ez handl ed the
famly finances, hiring and submtting information to a certified
public accountant for preparation of their annual incone tax
returns.

Petitioner and Dr. Velez tinely filed a joint Federal incone
tax return for 1996 reporting tax due of $13,084. The return was
filed without remttance. Al of the inconme reported on the
return was attributable to Dr. Velez. Wen petitioner signed the
return for 1996, she was aware that the return was being filed
w thout remttance. Dr. Velez told petitioner that the return
was being filed without rem ttance because he did not have the
noney to pay the tax. Dr. Velez, however, told petitioner that
he anticipated obtaining a job in the “nedical field” in the
“near future” and that he was attenpting to work out a paynent

agreenent with the Internal Revenue Service (IRS)
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Several years before 1996, Dr. Vel ez was di agnosed as havi ng
contracted, and received treatnent for, hepatitis C but his
illness remai ned dormant until 1997.

On March 19, 1997, petitioner and Dr. Velez filed a chapter
13 bankruptcy petition. The bankruptcy court granted a di scharge
on March 17, 1998, and as a consequence, Bank of Anerica was
allowed to foreclose on petitioner’s personal residence. |In
April 1997, petitioner took a job at Waremart, Inc., to help
support her famly.

Dr. Velez’s health started to decline rapidly in 1998, and
he woul d be unable to work in 1999 and 2000. The University of
California at Davis offered Dr. Velez a position as a forensic
resident in 1998 at a salary close to what he had been naki ng
before the lawsuit. But he was advised by his doctor that he
woul d not be capable of performng his duties without a |iver
transplant. Dr. Velez applied for a transplant, but petitioner’s
heal th insurer denied the request. Wthout the benefit of a
transplant, Dr. Velez was forced to decline the enploynment offer
fromthe University of California at Davis.

On August 27, 1999, petitioner and Dr. Velez filed their
joint Federal incone tax return for 1997. The return was filed
wi t hout remttance of the $1,990 tax shown to be due. O the
$25, 658 of total incone reported on the 1997 tax return, $8, 465

consi sted of petitioner’s wages and the bal ance was i ncone of Dr.
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Vel ez. The $96 of Federal wi thholding tax reported on the 1997
income tax return was tax withheld frompetitioner’s wages.
Petitioner was aware when she signed the return for 1997 that it
woul d be filed without remttance. Dr. Velez told petitioner
that he did not have the noney to pay the tax.

Dr. Vel ez never received a liver transplant, and his health
continued to decline. He died on Novenber 19, 2000. As a result
of the two bankruptcies in 1995 and 1997 and his inability to
earn incone after 1997, Dr. Velez had no assets at the tine of
hi s deat h.

Petitioner filed a Request for Innocent Spouse Relief (And
Separation of Liability and Equitable Relief), including a
“Statenment of Facts”, and Form 12510, Questionnaire for
Requesting Spouse.

The parties agree that: (a) Petitioner did not receive
significant benefit, beyond normal support, fromthe unpaid
income tax liabilities for 1996 and 1997; (b) Dr. Velez did not
abuse petitioner; (c) petitioner is not in poor nental or
physi cal health; (d) petitioner has made a good faith effort to
conply and has conplied with the incone tax laws in the taxable
years follow ng 1997; (e) and petitioner would not suffer
“econom ¢ hardship”, as defined in section 301.6343-1(b)(4),
Proced. & Adm n. Regs., if she were required to pay the

outstanding joint income tax liabilities for 1996 and 1997.
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Petitioner reported wage i ncome of $83,085 for 2005 and

$89, 354 for 2006. A total tax liability of approxinmtely

$5, 007. 83 remai ns unpaid for 1996, and approxi mately $2,872. 41

remai ns unpaid for 1997

Di scussi on

Except as otherw se provided in section 6015, petitioner
bears the burden of proof with respect to her entitlenent to

relief under section 6015. See Rule 142(a); At v. Conm Ssioner,

119 T.C. 306, 311 (2002), affd. 101 Fed. Appx. 34 (6th G
2004) .

Joint and Several Liability and Section 6015 Reli ef

Section 6013(d)(3) provides that if a joint returnis filed,
the tax is conputed on the taxpayers’ aggregate incone, and
l[tability for the resulting tax is joint and several. See also
sec. 1.6013-4(b), Income Tax Regs. But the IRS may relieve a
taxpayer fromjoint and several liability under section 6015 in
certain circunstances.

To obtain relief fromjoint and several liability, a spouse
must qualify under section 6015(b) or, if eligible, allocate
l[Tability under section 6015(c). |In addition, if relief is not
avai |l abl e under section 6015(b) or (c), a spouse may seek

equitable relief under section 6015(f). Fernandez v.

Comm ssioner, 114 T.C 324, 329-331 (2000); Butler v.

Comm ssioner, 114 T.C 276, 287-292 (2000).
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Rel i ef under section 6015(b) or (c) is prem sed on the
exi stence of a deficiency or an understatenent of tax. Sec.

6015(b)(1)(B) and (c)(1); WAshington v. Conm ssioner, 120 T.C.

137, 145 (2003); Block v. Comm ssioner, 120 T.C. 62, 65-66

(2003). This case does not involve a deficiency or an
understatenent of tax, and relief under section 6015(b) and (c)
is not available to petitioner.

Petitioner takes an “alternative position” in which she
argues that she is entitled to allocate liability under section
6015(f) in a manner anal ogous to section 6015(c) relief for a
deficiency or underpaynent. She bases her argunent on | anguage
in H Conf. Rept. 105-599, at 250 (1998), 1998-3 C B. 747, 1004,
that indicates that a proposed Senate anendnent to H R 2676,
105t h Cong., 2d Sess., sec. 3201 (1998), would have all owed
al l ocation in underpaynent cases. As the report nmakes clear,
however, that anmendnent was not accepted. H Conf. Rept. 105-
599, supra at 251, 1998-3 C.B. at 1005. The Court nust follow
the statute as witten, not as it mght have been witten.

The IRS may relieve an individual fromjoint and several
l[Tability under section 6015(f) if, taking into account all the
facts and circunstances, it is inequitable to hold the taxpayer
liable for any unpaid tax or deficiency and she does not qualify

for relief under section 6015(b) or (c).



Standard for Revi ew

The Court reviews the RS s denial of innocent spouse relief
under section 6015(f) for abuse of discretion. See Butler v.

Conmi ssi oner, supra at 292. Under the abuse of discretion

standard, the Court nust determ ne whether the IRS exercised its
discretion arbitrarily, capriciously, or without sound basis in
fact when it denied the requested relief. 1d. The Court’s
reviewis |limted, and the Court cannot substitute its judgnment
for that of the IRS and determ ne whether in the Court’s opinion

it would have granted relief. See Patton v. Conmm ssioner, 116

T.C. 206 (2001); Collectors Training Inst., Inc. v. United

States, 96 AFTR 2d 2005- 6522, at 2005- 6526, 2005-2 USTC par.
50, 626, at 89,727 (N.D. Ill. 2005) (stating that an abuse of
di scretion “‘nmeans sonething nore than’ the court’s belief that
it would ‘have acted differently if placed in the circunstances

confronting the'” Appeals officer (quoting Johnson v. J.B. Hunt

Transp., Inc., 280 F.3d 1125, 1131 (7th Gr. 2002))).

Quide for Exercise of Discretion

To guide I RS enpl oyees in exercising their discretion, the
Commi ssi oner has issued revenue procedures that list the factors
t hey shoul d consider; the Court also uses these factors when

reviewing the RS s denial of relief. See Washington v.

Conmi ssi oner, supra at 147-152; Rev. Proc. 2003-61, 2003-2 C. B
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296, nodi fying and superseding Rev. Proc. 2000-15, 2000-1 C. B
447,

Rev. Proc. 2003-61, sec. 4.01, 2003-2 C.B. at 297, begins
wth a list of seven threshold conditions that a taxpayer nust
satisfy in order to qualify for relief under section 6015(f).
Respondent concedes that petitioner satisfies each of the seven
t hreshol d conditions.

A requesting spouse who satisfies all of the applicable
threshol d conditions may be relieved of all or part of the
l[iability under section 6015(f), if, taking into account all the
facts and circunstances, the IRS determnes that it would be
i nequitable to hold the requesting spouse liable for the incone
tax liability. Rev. Proc. 2003-61, sec. 4.01.

To qualify for relief under Rev. Proc. 2003-61, sec. 4.02,
2003-2 C. B. at 298, the requesting spouse nust: (1) No |onger be
married to, be legally separated from or not have been a nenber
of the same househol d as the nonel ecting spouse at any tine
during the 12-nonth period ending on the date of the request for
relief; (2) have had no know edge or reason to know when he or
she signed the return that the nonel ecting spouse woul d not pay
the tax liability; and (3) suffer economc hardship if relief is
not granted. See Rev. Proc. 2003-61, sec. 4.02(1), 2003-2 C.B
at 298.
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Petitioner’s husband passed away on Novenber 19, 2000, and
petitioner’s request for relief was received on May 22, 2003.
Condition 1 is satisfied.

The Court has reviewed the evidence and concl udes t hat
petitioner has not shown that, at the tine she signed the returns
at issue, she had no know edge or reason to know that her |ate
husband woul d not pay the liabilities reported on the joint
returns for 1996 and 1997.

When she signed the 1996 tax return, she knew that her
husband was unenpl oyed and that he had told her he did not have
any noney to pay the tax liability. Dr. Velez was also stil
enbroiled in a lawsuit brought by a patient, the threat of which
had caused him and petitioner to file for bankruptcy in January
of 1995. Although Dr. Velez told petitioner that he “was
attenpting to work out a paynent agreenent” with the IRS, “a
reasonabl e belief that taxes would be paid nust at m ni num
incorporate a belief that funds would be on hand within a

reasonably pronpt period of tinme.” See Banderas v. Conm Ssioner,

T.C. Meno. 2007-129. Petitioner does not neet all of the
required conditions for relief under Rev. Proc. 2003-61, sec.
4.02(1).

Where the requesting spouse fails to qualify for relief
under Rev. Proc. 2003-61, sec. 4.02, the IRS may nevert hel ess

grant relief under Rev. Proc. 2003-61, sec. 4.03, 2003-2 C. B. at
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298. Rev. Proc. 2003-61, sec. 4.03, contains a nonexhaustive
list of factors that the IRS will consider and wei gh when

determ ning whether to grant equitable relief under section
6015(f): (1) Marital status, (2) econom c hardship, (3) whether
the requesti ng spouse did not know and had no reason to know t hat
t he nonrequesti ng spouse would not pay the incone tax liability,
(4) the nonrequesting spouse’s legal obligation, (5) significant
benefit, (6) conpliance with inconme tax |aws, (7) abuse, and (8)
mental or physical health. The Court has reviewed respondent’s
application of these factors to the facts and circunstances of
this case.

1. Marital Status

Respondent will take into consideration whether the
requesting spouse is separated or divorced fromthe nonel ecting
spouse. Rev. Proc. 2003-61, sec. 4.03(2)(a)(i), 2003-2 C.B. at
298.

Dr. Vel ez was deceased before petitioner’s request for

relief. This factor weighs in favor of relief. See Banderas v.

Conmi Ssi oner, supra.

2. Econom ¢ Har dship

Econom ¢ hardship applies if satisfaction of the tax
l[Ttability in whole or in part “wll cause an individual taxpayer
to be unable to pay his or her reasonable basic |iving expenses.”

Sec. 301.6343-1(b)(4)(i), Proced. & Adm n. Regs. The
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Comm ssioner will determ ne a reasonable anount for basic |iving
expenses that will vary according to the uni que circunstances of
t he individual taxpayer. See Rev. Proc. 2003-61, sec.
4.03(2)(a) (i), 2003-2 C.B. at 298. (referring to Rev. Proc.
2003-61, sec. 4.02(1)(c) (citing section 301.6343-1(b)(4) (i),
Proced. & Adm n. Regs.)).

Petitioner agrees that she would not suffer economc
hardship, as that termis defined in section 301.6343-1(b)(4) (i),
Proced. & Adm n. Regs., if she were required to pay the joint tax

l[iability. Petitioner, however, citing Washington v.

Comm ssioner, 120 T.C 137 (2003), takes the position that

respondent’s use of that regulation to determ ne econom c
hardship is itself an abuse of discretion.

Petitioner, it seens, has m sread Washi ngton. The Court in

Washi ngt on recogni zed that the Conm ssioner has adopted

gui delines “As directed by section 6015(f)” to use when

consi dering whether a taxpayer qualifies for relief under that
provision. 1d. at 147. The Court in fact used the

Commi ssi oner’s guidelines! in review ng the Washi ngton case. See

'Rev. Proc. 2003-61, 2003-2 C. B. 296, supersedes Rev. Proc.
2000- 15, 2000-1 C. B. 447, as used in Washington v. Conm ssioner,
120 T.C. 137 (2003). The guidelines set forth in Rev. Proc.
2003-61, supra, are effective for requests for relief filed on or
after Nov. 1, 2003, and for requests for relief pending as of
Nov. 1, 2003, for which no prelimnary determ nation |etter was
i ssued as of Nov. 1, 2003. Rev. Proc. 2003-61, sec. 7, 2003-2
C.B. at 299.
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al so Jonson v. Comm ssioner, 118 T.C. 106, 125-126 (2002), affd.

353 F.3d 1181 (10th Cr. 2003). Wat the Court did not do in
Washi ngt on was agree with the Comm ssioner’s conclusion that the
t axpayer had “of fered no evidence to show that she would suffer

an econom c hardship if relief were denied.” MWashington v.

Conmi ssi oner, supra at 149.

The taxpayer in Washi ngton showed not only that her assets

wer e neager, but also that she had to support a famly of three
at a “near poverty-level existence” (in her case, around
$15,020). 1d. at 150 n.7. The Court did not hold, as petitioner
m st akenly concl udes, that “only taxpayers with incone at the
poverty level” will qualify as suffering econom c hardship. The
regul ati on provides that the Conm ssioner will consider “any
information provided by the taxpayer” that is relevant to the
determ nation, including, but not limted to, the factors |isted
in the regulation. See sec. 301.6343-1(b)(4)(ii), Proced. &

Adm n. Regs. The Court found as a fact in Washington that the

t axpayer, on the record in that case, would suffer economc
hardship if not relieved of liability. The Court finds that
determ ning econom ¢ hardship by reference to section 301. 6343-
1(b)(4)(i), Proced. & Admin. Regs., is not arbitrary, capricious,
or without sound basis in fact and is therefore not an abuse of

di scretion.
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Since petitioner agrees that she would not suffer economc
hardship, as that termis defined in section 301.6343-1(b)(4) (i),
Proced. & Adm n. Regs., if she were required to pay the joint tax
liability, the Court finds that this factor wei ghs agai nst
relief.

3. Knowl edge or Reason To Know

The RS will al so consider whether the requesting spouse did
not know or had no reason to know that the nonel ecti ng spouse
woul d not pay the liability. Rev. Proc. 2003-61, sec.
4.03(2)(a)(iii)(A), 2003-2 C.B. at 298. 1In the case of a
properly reported but unpaid liability, the relevant know edge is
whet her the taxpayer knew or had reason to know when the return

was signed that the tax would not be paid. See Washington v.

Conmi ssi oner, supra at 151; see al so Feldman v. Commi ssSi oner,

T.C. Meno. 2003-201, affd. 152 Fed. Appx. 622 (9th Cr. 2005).
The Court has found for respondent on this factor.
Therefore, this factor weighs against relief. See Beatty v.

Comm ssioner, T.C Meno. 2007-167 (applying Rev. Proc. 2003-61

and finding that know edge or reason to know wei ghs agai nst

relief); Fox v. Conm ssioner, T.C Meno. 2006-22 (sane); cf. Levy

v. Comm ssioner, T.C Meno. 2005-92 (applying Rev. Proc. 2000-15

and stating that |ack of know edge weighs in favor of relief

whi | e knowl edge or reason to know wei ghs agai nst relief).
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4. Nonr equesti ng Spouse’'s Legal bligation

This factor weighs in favor of the requesting spouse where
t he nonrequesti ng spouse has a |l egal obligation to pay the
outstanding incone tax liability pursuant to a divorce decree or
an agreenent. Rev. Proc. 2003-61, sec. 4.03(2)(a)(iv), 2003-2
C.B. at 298. There was no agreenent which inposed a | egal
obligation on Dr. Velez to pay the outstanding incone tax
l[iabilities. This is a neutral factor.

5. Si gni ficant Benefit

Where the requesting spouse significantly benefited (beyond
normal support) fromthe unpaid incone tax liability, this is a
factor against granting equitable relief. Rev. Proc. 2003-61
sec. 4.03(a)(v), 2003-2 C.B. at 299.

The facts and circunstances here show and the parties agree
that petitioner did not receive any significant benefits, beyond
normal support, fromthe failure to pay the tax. The Court
concludes that this factor is neutral.

6. Conpli ance Wth I ncome Tax Laws

Petitioner was in conpliance with her incone tax
obligations. This factor favors relief. See Chou v.

Conmi ssioner, T.C. Menp. 2007-102.

7. Presence of Abuse and Mental or Physical Health

The parties agree that there was no abuse of petitioner, and

she has no nental or physical health problens. The absence of
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these factors will not weigh against equitable relief. See Rev.
Proc. 2003-61, sec. 4.03(2)(b), 2003-2 C. B. at 299.

There are two factors weighing for and two factors wei ghing
against relief for petitioner. It is also clear fromthe record
that petitioner was the victimof cruel circunstances. Although
the Court m ght not have denied relief in this case, the Court
cannot conclude on this record that the IRS exercised its
discretion arbitrarily, capriciously, or without sound basis in
fact when it denied the requested relief under section 6015(f).

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




