PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2010-62

UNI TED STATES TAX COURT

CAROL LYNN HOOD VENABLES, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 22068-08S. Filed May 18, 2010.

Carol Lynn Hood Venabl es, pro se.

Shannon E. Loechel, for respondent.

GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code.
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This case arises frompetitioner’s request for relief from
joint and several liability for unpaid Federal incone tax for
1997. Respondent determ ned that petitioner is not entitled to
relief. Thus, the sole issue for decision is whether petitioner
is entitled to equitable relief under section 6015(f) for the
unpaid inconme tax liability for 1997

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the supplenental stipulation of facts,
and the attached exhibits are incorporated herein by this
reference. Petitioner resided in Georgia when she filed her
petition.

Petitioner married Leanon Hood, Jr. (M. Hood), on May 12,
1984. She is a high school graduate who worked as a hotel desk
clerk until she became pregnant in 1986. Once petitioner becane
pregnant, M. Hood wanted her to stop working and stay at hone.
Petitioner submtted to her husband’s request, quitting her job
in 1986. Petitioner gave birth to a daughter in 1986 and a son
in 1988. Shortly after her daughter was born, M. Hood becane
physi cally and enotionally abusive towards petitioner.

Petitioner has been unenpl oyed since | eaving work in 1986 through
the tinme of trial

Petitioner did not participate in the handling of househol d

finances. M. Hood paid the household bills and prepared the
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couple’s inconme tax returns. M. Hood worked initially as a car
sal esperson, but in the year in issue he operated his own
busi ness as a factoring broker. Petitioner had no role in M.
Hood’ s busi ness or business affairs. The couple bought a marital
home after their marriage but titled the honme solely in M.
Hood’ s nane. Therefore, petitioner was not listed on the
nortgage. Petitioner had no know edge of subsequent second and
third nortgages. Petitioner’s sole interaction with incone tax
return preparation was signing a return before its conpletion and
maki ng a cursory inquiry as to whether they would receive a
refund. Petitioner did not know whether the couple had ever
received a tax refund. Petitioner shared a joint bank account
with M. Hood but felt constrained fromusing any noney in the
account because of prior threats and abuse by M. Hood.

Thr oughout the marriage M. Hood caused petitioner to have
mul tiple stays in a battered wonen’s shelter. The Court received
into evidence a copy of a petition for tenporary protective order
filed on Septenber 18, 1997, describing a contenporaneous act of
donestic violence by M. Hood, and a famly viol ence incident
report dated May 2, 2002, leading to the arrest of M. Hood.

Petitioner and M. Hood did not live lavishly or own
expensive things. |In fact, they filed three chapter 13 voluntary
bankruptcy petitions. They filed their first bankruptcy petition

on April 13, 1998, 2 days before their 1997 Federal incone tax
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return was due. M. Hood did not file the couple’ s joint 1997
Federal inconme tax return until 2-1/2 years |ater, on Septenber
13, 1999, while the first bankruptcy was pending. For 1997 M.
Hood reported wages of $7,197, a |oss from his business of

$9, 110, and tax due of $4,961 after only $5 of w thholding. The
primary basis of their tax liability was a taxabl e individual
retirement account distribution of $35, 0000 M. Hood also
reported a nontaxabl e pension or annuity distribution of $35,623.
He listed petitioner as an unenpl oyed honmenmaker.

On June 23, 2000, the Bankruptcy Court for the Northern
District of Georgia dismssed the first petition for failure to
conply with the court’s orders. M. Hood and petitioner filed a
second bankruptcy petition wthin a week. Wen the court
di sm ssed the second bankruptcy petition on January 30, 2001,
again for failure to conply with the court’s orders, M. Hood and
petitioner filed a third petition on the sanme day.

The Internal Revenue Service (IRS) filed a proof of claim
for the 1997 tax liability in each of the three bankruptcies.
During the bankruptcies M. Hood nade at |east 18 paynents of
around $130 toward the couple’s outstanding 1997 Federal incone
tax liability. The IRS listed these paynents as undesi gnat ed
bankruptcy paynents on the 1997 transcript of account for
petitioner and M. Hood. As of April 23, 2009, the bal ance of

unpaid tax, additions to tax, penalties, and interest was $7, 237.
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Petitioner had wanted a divorce since at |east 2001 but
could not afford a lawer. Wth the help of the Justice Center
of Atlanta, Inc., petitioner divorced M. Hood in July 2003 while
the third bankruptcy was pending. The divorce decree
i ncorporated by reference a separation agreenent in which the
parties agreed that M. Hood woul d be responsible for the
“Chapter 13" debts, and petitioner would be responsible for “0”
debt s.

The 2003 divorce decree provided that M. Hood woul d pay
$1, 100 per nmonth in alinmny and $500 per nonth in child support;
however, petitioner did not receive any alinony paynents until
2006. The alinony paynents petitioner received in 2006 were only
a fraction of the accunul ated alinony due her. The alinony did
not give rise to a Federal incone tax liability, but petitioner
nonet hel ess filed a Federal inconme tax return for 2006, claimng
head of household filing status--her first separate Federal
incone tax return since the marriage--perhaps to claima
refundable credit. After petitioner failed to receive her
expected $40 Federal incone tax refund for 2006, she nade
inquiries, discovering for the first tinme that the IRS had
applied her 2006 refund to 1997 because M. Hood had failed to
pay in full the outstanding bal ance of their 1997 Federal incone

tax liability. Follow ng the issuance of a contenpt order dated
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May 3, 2007, authorities arrested M. Hood for willfully failing
to pay $23,741 in alinony to petitioner.

On Septenber 27, 2007, petitioner submtted to respondent a
Form 8857, Request for Innocent Spouse Relief (request for
relief), attaching various docunents including the 1997 petition
for a tenporary protective order, the 2002 famly viol ence
i ncident report, the 2003 separation agreenent, the 2003 divorce
decree, and the 2007 contenpt order. She also attached a Soci al
Security statenent dated June 13, 2007, showi ng that she had no
earnings from 1987 through 2005, the |last year data was
available. At the tine of her request for relief, petitioner was
unenpl oyed and was attendi ng the University of Phoenix. She
financed her education entirely through Federal Stafford Loans.

Petitioner clained economc hardship as a basis for relief.
However, she only partially conpleted part V of Form 8857, the
section that describes current financial situation. Petitioner
listed two adults with no children in her household and she
detail ed some of her current expenses, but she did not conplete
t he i ncone section.

On June 12, 2008, respondent issued a final Appeals
determ nation denying petitioner relief fromjoint and several
[Tability under section 6015(f). Petitioner tinely petitioned
this Court, contesting respondent’s denial of relief. 1In a

noti ce dated Septenber 30, 2008, respondent notified M. Hood of
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petitioner’s petition to the Court and informed M. Hood of his
right to intervene. M. Hood chose not to intervene.

Di scussi on

In general, taxpayers filing a joint Federal incone tax
return are each responsible for the accuracy of their return and
are jointly and severally liable for the entire tax liability due

for that year. Sec. 6013(d)(3); Butler v. Conmm ssioner, 114

T.C. 276, 282 (2000). 1In certain circunstances, however, a
spouse nmay obtain relief fromjoint and several liability by
satisfying the requirenments of section 6015.

Section 6015 applies to tax liabilities arising after July
22, 1998, and to tax liabilities arising on or before July 22,
1998, that remain unpaid as of such date. Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L. 105- 206,
sec. 3201(g), 112 Stat. 740. The liability at issue here arose
during 1997; however, that liability remained unpaid as of July
22, 1998.! Therefore, petitioner may apply for relief under

section 6015. See Washington v. Commi ssioner, 120 T.C. 137, 155

(2003).
Section 6015(a) (1) provides that a spouse who has nade a

joint return may elect to seek relief under section 6015(b) from

1'n the wake of Billings v. Comm ssioner, 127 T.C. 7 (2006),
Congress anended sec. 6015(e)(1) to confirmour jurisdiction over
st and- al one sec. 6015(f) underpaynent cases. Tax Relief and
Health Care Act of 2006, Pub. L. 109-432, div. C, sec. 408(a),
120 Stat. 3061.
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joint and several liability attributable to an understatenent of
tax on a joint return. Section 6015(a)(2) provides that a spouse
who is eligible to do so may elect to limt that spouse’s
liability for any deficiency with respect to a joint return under
section 6015(c).

The tax liability fromwhich petitioner seeks relief results
not from an understatenent or a deficiency but from an
under paynent of the tax liability shown on the 1997 joint Federal
incone tax return. Therefore, petitioner does not qualify for
relief under section 6015(b) or (c). Wen relief is not
avai | abl e under either subsection (b) or subsection (c), the
requesting spouse may seek equitable relief under section
6015(f), which the Comm ssioner may grant at his discretion.

We have jurisdiction to review petitioner’s request for
relief under section 6015(e), which allows a requesting spouse to
contest the Conm ssioner’s denial of relief by filing a tinely
petition in this Court. Petitioner contends that she is entitled
to full relief fromliability under section 6015(f) because, in
mai n part, she suffered physical violence throughout her
marri age, she was uninvolved in and unaware of the famly
finances, and M. Hood agreed to sole responsibility for the 1997
Federal inconme tax liability as part of their divorce decree.

Respondent argues that because of the bankruptcies and

ongoing financial difficulties, petitioner had reason to know
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that M. Hood woul d not pay their 1997 Federal incone tax
l[tability and it was not reasonable for her to believe he would
pay the tax. Respondent argues, noreover, that petitioner has
not provided sufficient information to conclude that she would
suffer financial hardship if she did not receive relief.

We assess these contentions bel ow as we address the
requirenents for relief under subsection 6015(f).

| . Section 6015(f) Equitable Reli ef

Section 6015(f) provides in relevant part that a taxpayer
may be relieved fromjoint and several liability if, taking into
account all the facts and circunstances, it is inequitable to
hold the taxpayer liable for the unpaid tax and relief is not
avai | abl e under section 6015(b) or (c). W review, de novo,
petitioner’s entitlenent to relief under 6015(f). See Porter v.

Comm ssi oner, 132 T.C. 203 (2009).

As section 6015(f) directs, the Conm ssioner has prescribed
guidelines in Rev. Proc. 2003-61, 2003-2 C B. 296, nodifying and
supersedi ng Rev. Proc. 2000-15, 2000-1 C. B. 447, for use in
determ ning whether it is inequitable to hold a requesting spouse
liable for all or part of the liability for any unpaid tax or

defi ci ency. ?

2Rev. Proc. 2000-15, 2000-1 C. B. 447, was superseded by Rev.
Proc. 2003-61, 2003-2 C.B. 296, which is effective as to requests
for relief filed on or after Nov. 1, 2003, and for requests for
relief pending on Nov. 1, 2003, as to which no prelimnary
(continued. . .)
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Rev. Proc. 2003-61, sec. 4.01, 2003-2 C.B. at 297, sets
forth seven threshold conditions that nust be satisfied before
the Comm ssioner wll consider a request for relief under section
6015(f), as follows: (i) The requesting spouse filed a joint
return for the taxable year for which he or she seeks relief;

(ii) relief is not available to the requesting spouse under
section 6015(b) or (c); (iii) the requesting spouse applies for
relief no later than 2 years after the date of the Conm ssioner’s
first collection activity after July 22, 1998, with respect to

t he requesting spouse;?® (iv) no assets were transferred between

t he spouses as part of a fraudul ent schenme by the spouses; (v)

t he nonrequesting spouse did not transfer disqualified assets to
the requesting spouse; (vi) the requesting spouse did not file or
fail to file the return with fraudulent intent; and (vii) absent
enuner at ed exceptions, the Federal incone tax liability from

whi ch the requesting spouse seeks relief is attributable to an
itemof the individual with whomthe requesting spouse filed the
joint return). Respondent concedes that petitioner satisfies the

above threshold conditions.

2(...continued)
determ nation |etter had been issued as of that date.
Petitioner’s application for relief was filed on Cct. 10, 2007.

3The Court has held the 2-year limtation is invalid. Lantz
v. Comm ssioner, 132 T.C 131 (2009).
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Where the requesting spouse satisfies the threshold
requi renents of Rev. Proc. 2003-61, sec. 4.01, Rev. Proc. 2003-
61, sec. 4.02, 2003-2 C.B. at 298, sets forth circunstances in
whi ch the Comm ssioner will ordinarily grant relief under section
6015(f) with respect to an underpaynent of a properly reported
ltability. To qualify for relief under Rev. Proc. 2003-61, sec.
4.02, the requesting spouse nust: (1) No longer be married to,
be legally separated from or not have been a nenber of the sane
househol d as the nonrequesting spouse at any tinme during the 12-
nmont h period ending on the date of the request for relief; (2)
have had no know edge or reason to know when she signed the
return that the nonrequesting spouse would not pay the tax
l[tability; and (3) suffer economc hardship if relief is not
gr ant ed.

Respondent and the Court agree petitioner neets the first
requi renent, because she divorced M. Hood in 2003. However, we
agree with respondent that petitioner has provided insufficient
financial information to show that she will suffer economc
hardshi p. Thus, having failed to substantiate the third
requi renent, petitioner does not qualify for relief under Rev.
Proc. 2003-61, sec. 4.02.

Where a requesting spouse fails to qualify for relief under
Rev. Proc. 2003-61, sec. 4.02, the Comm ssioner nay nevert hel ess

grant relief under Rev. Proc. 2003-61, sec. 4.03, 2003-2 C. B. at
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298. The Court di scusses bel ow t he nonexhaustive |list of factors
that Rev. Proc. 2003-61, sec. 4.03, provides.

A. Marital Status

One factor is whether the requesting spouse has separated
fromor divorced the nonrequesting spouse. |d. sec.
4.03(2)(a)(i), 2003-2 C.B. at 298. Petitioner divorced M. Hood

in 2003. This factor weighs in favor of relief. See MKnight v.

Comm ssioner, T.C Meno. 2006-155 (divorce weighs in favor of

relief under Rev. Proc. 2003-61, supra).

B. Econom ¢ Har dship

Anot her consideration is whether the requesting spouse wl|
suffer econom c hardship if relief is not granted. Rev. Proc.
2003-61, sec. 4.03(2)(a)(ii), 2003-2 C.B. at 298. Cenerally,
econom ¢ hardship exists if collection of the tax liability wll

cause the taxpayer to be unable to pay reasonable basic |iving

expenses. Butner v. Comm ssioner, T.C Meno. 2007-136.

As stated earlier, petitioner provided insufficient
financial information to establish that she would suffer econom c
hardship if relief were not granted. Consequently, this factor

wei ghs against granting relief. See Banderas v. Conmm Ssioner,

T.C. Meno. 2007-129 (lack of econom c hardshi p wei ghs agai nst

relief under Rev. Proc. 2003-61, supra).
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C. Knowl edge or Reason To Know

Thi s el enent wei ghs whet her the requesting spouse did not
know or had no reason to know that the nonrequesting spouse would
not pay the liability. Rev. Proc. 2003-61, sec.
4.03(2)(a)(iit)(A), 2003-2 C.B. at 298. As relevant here, in
determ ni ng whet her the requesting spouse had reason to know of
t he under paynent, subfactors include any deceit or evasiveness of
t he nonrequesti ng spouse, the requesting spouse’s involvenent in
t he househol d’s finances, and any | avish or unusual expenditures
conpared with past spending levels (the factors specified in

Price v. Comm ssioner, 887 F.2d 959, 965 (9th GCr. 1989)). Rev.

Proc. 2003-61, sec. 4.03(2)(a)(iii)(C, 2003-2 C.B. at 298. As
stated earlier, there were no |avish expenditures and petitioner
had no role in the household finances.

Typically, in the case of a reported but unpaid liability
the rel evant know edge i s whet her the taxpayer knew or had reason
to know when the return was signed that the tax would not be

paid. See Washington v. Comm ssioner, 120 T.C. at 151; see also

Fel dnman v. Conmi ssioner, T.C. Menpb. 2003-201, affd. 152 Fed.

Appx. 622 (9th Cir. 2005). The general rule for unpaid
liabilities is that the requesting spouse nust establish that:

(1) When she signed the return, she had no know edge or reason to
know that the tax reported on the return would not be paid; and

(2) it was reasonable for her to believe that the nonrequesting
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spouse woul d pay the tax shown due. See Mrello v. Conm ssioner,

T.C. Meno. 2004-181; Ogonoski v. Conmi ssioner, T.C. Menp. 2004-

52; Collier v. Conm ssioner, T.C. Mnop. 2002-144.

Respondent contends that because petitioner and M. Hood
were in bankruptcy at the tinme the tax return was fil ed,
petitioner could not have reasonably believed that M. Hood woul d
pay the tax. Petitioner in contrast enphasizes that M. Hood was
the sol e breadw nner and was responsi ble for preparing the inconme
tax returns and paying the famly bills throughout the marri age.
Petitioner had no inconme and little know edge of the couple’s
finances. Thus, petitioner contends that she believed that M.
Hood woul d pay the tax.

Petitioner knew that she and her husband were in bankruptcy
at the time M. Hood filed the 1997 inconme tax return, and she

knew they were having financial difficulties. |In Banderas v.

Conmi ssi oner, supra, the Court held that “a reasonabl e beli ef

that taxes would be paid nmust at mninmumincorporate a belief
that funds would be on hand within a reasonably pronpt period of

time.” Likewise, in Vuxta v. Comm ssioner, T.C Mno. 2004- 84,

the Court found that a taxpayer who filed the tax return during
t he pendency of a bankruptcy had reason to know that the tax

woul d not be paid. Simlarly, in Mrello v. Conm ssioner, supra,

the Court found that it was not reasonable for a taxpayer who
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returned to work because of their financial difficulties after
her husband lost his job to believe the tax woul d be paid.

Accordingly, in the light of the above cases, and because
petitioner concedes that she knew of the financial difficulties
and the bankruptcies, the Court finds that it was not reasonable
for petitioner to believe that the tax would be paid at the tine
she signed the joint 1997 Federal incone tax return. Thus, this
factor wei ghs against relief.

D. Nonr equesti ng Spouse’'s Legal bligation

A further test is whether the nonrequesting spouse has a
| egal obligation to pay the outstanding inconme tax liability
pursuant to a divorce decree or agreenent. See Rev. Proc. 2003-
61, sec. 4.03(2)(a)(iv), 2003-2 C.B. at 298. However, if the
requesting spouse knew or had reason to know when the agreenent
was entered into that the nonrequesting spouse woul d not pay the
l[tability, then this factor wll not weigh in favor of relief.
1d.

The 2003 divorce decree provides that M. Hood agreed to pay
the chapter 13 debts, which included the unpaid 1997 Federal
income tax liability. Nothing in the record indicates that
petitioner knew or should have known when she entered into the
di vorce decree that M. Hood would not fulfill the Famly Court

order. He had been meking paynents to the IRS before the divorce
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decree. Therefore, this factor weighs in favor of granting

relief. See Magee v. Conmi ssioner, T.C. Menpb. 2005-263.

E. Si gni ficant Benefit

Anot her consideration is whether the requesting spouse
received significant benefit beyond normal support as a result of
the unpaid tax liability. Rev. Proc. 2003-61, sec.
4.03(2)(a)(v), 2003-2 C.B. at 299. Respondent has conceded t hat
there is no evidence indicating that petitioner received
significant benefit as a result of the unpaid tax liability.
Therefore, the Court concludes that this factor weighs in favor

of relief. See Magee v. Conm ssioner, supra (lack of significant

benefit weighs in favor of relief under Rev. Proc. 2003-61

supra).
F. Compliance Wth Federal Tax Laws

Anot her factor is whether the requesting spouse has nmade a
good faith effort to conply with the Federal tax laws in the
succeedi ng years. See Rev. Proc. 2003-61, sec. 4.03(2)(a)(vi),
2003-2 C.B. at 299.

Respondent concedes petitioner has conplied with Federal tax
laws and filing requirenents. Therefore, this factor weighs in

favor of relief. See Harris v. Conmissioner, T.C Meno. 2009-26.

G Abuse
An addi tional elenent is whether the nonrequesting spouse

abused the requesting spouse. See Rev. Proc. 2003-61, sec.



- 17 -
4.03(2)(b)(i), 2003-2 C.B. at 299. The presence of abuse is a
factor favoring relief, and a history of abuse may mtigate the
requesti ng spouse’s know edge or reason to know. 1d.

Despite respondent’s disputing that petitioner was abused,
the record clearly corroborates petitioner’s credible testinony
regardi ng the abuse. Therefore, this factor weighs in favor of
relief and mtigates her knowl edge or reason to know. See Fox v.

Comm ssioner, T.C Menp. 2006-22 (wei ghing abuse as a positive

factor where a police report corroborated the requesting spouse's
cl ai m of assault).

H. Mental or Physical Health

A further consideration is whether the requesting spouse was
in poor nmental or physical health on the date she signed the
return or at the tine relief was requested. See Rev. Proc. 2003-
61, sec. 4.03(2)(b)(ii), 2003-2 C.B. at 299.

Petitioner did not claimthat she was in poor nental or
physi cal health on the date she signed the return or at the tine
the relief was requested. Therefore, this factor is neutral.

See id.; see also Magee v. Comm ssioner, supra.

1. Conclusion: Wight of the Factors

Petitioner’s know edge at the tinme she signed the 1997 joint
incone tax return that the tax due woul d not be paid wei ghs
agai nst her entitlenent to section 6015(f) relief. However, in

considering her entitlenent to relief under section 6015(f), her
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know edge is only one factor anong many to be taken into account.
As we have noted, no factor, in and of itself, is determ native.

See Stolkin v. Conmm ssioner, T.C Meno. 2008-211; Beatty v.

Conmi ssioner, T.C. Meno. 2007-167; Banderas v. Conm ssioner, T.C.

Meno. 2007-129. Likew se, while the econom c hardship factor
wei ghs agai nst her, it does not outweigh the other factors.

Separate frompetitioner’s know edge at the tinme she signed
the 1997 joint Federal income tax return, the fact renains that
petitioner had no income for 1997. Thus, the liability from
whi ch petitioner seeks relief is attributable entirely to M.
Hood. Additionally, the abuse she suffered and feared mtigates
her know edge or reason to know that M. Hood woul d not pay the
t ax.

Consi dering the foregoi ng, and wei ghing the factors
collectively, we find that it would be inequitable to hold
petitioner liable for any unpaid tax liability resulting from
the filing of the joint Federal incone tax return for 1997.

In conclusion, the Court holds that petitioner is entitled
torelief fromjoint and several liability under section 6015(f)
Wth respect to any unpaid incone tax liability for 1997.

To reflect the foregoing,

Deci sion will be entered for

petitioner.



