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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: This case is before us to review a Notice
of Determ nation Concerning Collection Action(s) under Section
6320 and/or 6330 (the notice) issued by respondent’s Appeal s
O fice (Appeals). Unless otherwi se indicated, all section
references are to the Internal Revenue Code of 1986, as anended,

and all Rule references are to the Tax Court Rules of Practice
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and Procedure. The notice concerns petitioner’s 2001, 2002, and
2004 Federal incone tax liabilities, and it sustains Settlenent
O ficer Lisa Boudreau's (Ms. Boudreau) determ nation that a
notice of Federal tax lien and a notice of intent to |evy for
t hose years should stand.! W review the notice pursuant to
sections 6320(c) and 6330(d)(1).

Al t hough petitioner’s 2002 Federal incone tax liability is
addressed in the notice, that liability has since been paid in
full, and the issues regarding that liability are therefore noot.
We concern ourselves with the notice only as it addresses
petitioner’s 2001 and 2004 liabilities.

At the outset, we note that, at the conclusion of the trial,
the Court set a schedule for opening and answering briefs.
Respondent conplied with that schedule. Petitioner, however,
submtted to the Court two letters, the first dated 4 days before
the due date for the opening briefs and the second dated 4 days
before the due date for the answering briefs. W filed the first
letter as petitioner’s opening brief and the second as his

answering brief. Respondent objects to petitioner’s opening

The notice is signed by Matthew N. MLaughlin, appeals team
manager. The notice itself contains only a “Sumrary of
Determ nation”, but it encloses an attachnment that appears to be
Ms. Boudreau’ s nenorandum suppl ying the detail behind the summary
determ nation. Moreover, in her declaration, M. Boudreau
decl ares that she made the determ nation to proceed with
collection. W shall, therefore, speak in terns of M.
Boudreau’s determ nation to proceed with collection.
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brief on the ground that it is testinonial and a party may not
suppl enment the record with additional testinony unless the Court
has granted a notion to reopen the record. Respondent further
objects to petitioner’s opening brief on the ground that it does
not conformto the requirements of Rule 151(e), governing the
formand content of briefs. Anobng his objections is that
petitioner’s opening brief does not contain concise statenments of
essential facts, as required by Rule 151(e)(3).

At the comrencenent of the trial, we advised petitioner that
the trial was his “opportunity to either call any w tnesses,
testify * * * [hinself,] or ask the Court to consider any
docunents that are not part of the stipulation.” Petitioner
appeared to understand. Although he had no witnesses to call, he
of fered two unstipul ated docunents and testified. Wile we
shoul d accord sone leeway to pro se plaintiffs in conformng to
technical rules in pleading or in briefing their cases, see,

e.g., Haines v. Kerner, 404 U. S 519, 520 (1972) (pro se’'s

pl eading held “to |l ess stringent standards than formal pleadings
drafted by | awers”), respondent would be at a significant
di sadvantage if we were to consider testinony outside of the

record, which he had no opportunity to rebut. W shall therefore
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disregard, in reading petitioner’s briefs, testinonial statenents
that we cannot readily source to the record.?

Finally, Rule 151(e)(3) also requires that a party, in his
answering brief, “set forth any objections, together with the
reasons therefor, to any proposed findings of any other party”.
In his answering brief, petitioner fails to set forth objections
to proposed findings of fact contained in respondent’s opening
brief. Accordingly, we nmust conclude that petitioner has
conceded that respondent’s proposed findings of fact are correct
except to the extent that those findings are clearly inconsistent

with evidence in the record. See, e.g., Jonson v. Conm Ssioner,

118 T.C. 106, 108 n.4 (2002), affd. 353 F.3d 1181 (10th Gr.
2003).
FI NDI NGS OF FACT
Resi dence
At the tinme he filed the petition, petitioner resided in

Massachusetts.

2\ note that petitioner has hobbl ed us in determn ning what
factual statenments in his briefs are supported by the record
since he has to no degree conplied with the requirenent of Rule
151(e)(3) to provide references to the pages of the transcript,
exhi bits, or other sources relied on to support statenents in a
brief. While the transcript is relatively short, 30 pages, the
stipulated exhibits constitute nore than 429 pages.



Ret urns and Assessnents

Petitioner did not file his 2001 Federal income tax return
until sonetinme in 2007. He also failed to tinely file his 2002
and 2004 returns, and respondent prepared substitutes for returns
on account thereof.

Petitioner’s 2001 and 2004 Federal inconme tax liabilities
wer e assessed on Cctober 15 and 22, 2007, respectively.

Notice of Lien and Notice of Intent To Levy

In March 2008, respondent notified petitioner both that he
had filed a notice of Federal tax lien and that he intended to
levy to collect petitioner’s unpaid Federal inconme taxes of
$4, 583,32 $1, 446, and $245, 657, for 2001, 2002, and 2004,
respectively.

Request for Hearing

In response, petitioner tinely requested a collection due
process hearing. |In that request, petitioner proposed two
collection alternatives: An installnent agreenent and an offer
in conpromse (OC). He did not challenge the existence or
anmount of his underlying tax liabilities.

The Heari ng

Respondent granted petitioner’s request for a hearing, and
Ms. Boudreau conducted that hearing (the hearing). |In May 2008,

she conferred by tel ephone with petitioner’s representati ve,

S\ round all dollar ampbunts to the nearest doll ar.
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Timothy J. Burke (M. Burke). Neither during that conference nor
at any other tinme during the hearing did M. Burke or petitioner
chal | enge the existence or anmount of petitioner’s underlying
2001, 2002, or 2004 tax liability or propose an install nent
paynment agreenent.

In July 2008, petitioner submtted to Ms. Boudreau an O C,
acconpani ed by a collection information statenent, offering to
conprom se all of his 2001, 2002, 2004, and 2007 (although that
year is not at issue here) Federal incone tax liabilities for
$3,100 on the basis of (1) doubt as to collectibility and (2)
effective tax adm ni stration.

On the basis of information petitioner submtted, M.
Boudreau determ ned that petitioner’s reasonable collection
potential (sonetimes, RCP) was $115,217. The follow ng schedul e
summari zes her financial analysis |eading to her conclusion that

petitioner’s RCP was $115, 217.

Fair Market Quick Sale Encunbr ance Net

Val ue Val ue Anount Equity

Cash on hand $20 -- -- $20

Fidelity IRA 23 - - $8 15

Toyota vehicle 13, 000 $10, 400 1,720 8, 680

Boat 100 80 - - 80

St ock 689 - - - - 689
2004 I RA distribution

(di ssi pated asset) 364, 985 -- 359, 191 5,794

Real property 270, 300 216, 240 116, 301 99, 939

Reasonabl e col |l ection
potenti al 115, 217

Ms. Boudreau did not include any future earnings potenti al

in calculating petitioner’s RCP
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Wth respect to the real property listed on the schedul e:
In April 2004, petitioner purchased Lot 112, Tower Hill,
Pl ynout h, Massachusetts, uninproved real estate (the property)
for $285,000. He used funds fromthe 2004 IRA distribution to
make the purchase. In June 2004, petitioner encunbered the
property with a nortgage of $100,000. In Decenber 2007,
petitioner created the Veneziano Children Irrevocable Trust (the
trust), Mara Veneziano (petitioner’s sister) trustee, and
conveyed the property to the trust. Pursuant to the indenture
creating the trust, petitioner retained “the right to use and
occupy any real estate owned by the trust, rent free, for life.”
Petitioner continues to nake nortgage paynents of $955 a nonth.
During Ms. Boudreau’s consideration of petitioner’s case,
M. Burke stated to her that petitioner had conveyed the property
to the trust pursuant to a court order, citing a separation
agreenent, dated August 6, 2003 (the separation agreenent),
bet ween petitioner and his ex-wife. 1In relevant part, the
separation agreenent includes the follow ng handwitten
provi sion: “Husband and wife shall execute irrevocable trusts
nam ng the other as trustee for the children until each child
reaches 30 years old[.] The corpus shall be used for each childs
[sic] health, maintenance, support[,] education for [sic] equally
for each child[.]” The separation agreenent does not require

that petitioner transfer the property to the trust. Petitioner
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entered into the separation agreenment nore than 8 nonths before
he acquired the property and nore than 4 years before he created
the trust. M. Boudreau determ ned that, despite the trust’s
title to the property, respondent could collect petitioner’s
unpaid tax fromthe proceeds of a sale of the property by
asserting a transferee liability or false conveyance theory.

Taking into account the 2009 assessed val ue of the property,
t he out standi ng bal ance of the nortgage encunbering the property,
and a Massachusetts State tax |lien encunbering the property, M.
Boudreau determ ned the net equity value of the property to be
$99, 939.
The Notice

Ms. Boudreau rejected petitioner’s OC, determning that his
RCP of $115,217 was significantly nore than the $3, 100 he had
of fered and, therefore, he did not qualify for an O C based on
doubt as to collectibility. She further determ ned that, because
he had not provided an expl anati on of special circunstances that
woul d justify acceptance of a |less-than-RCP O C, he did not
qualify for an O C based on the grounds of either (1) effective
tax adm nistration or (2) doubt as to collectibility with special
circunstances. Finally, she determned that the |ien would not
be released. M. Boudreau’ s nmenorandum acconpanyi ng the notice
st ates:

You have not proposed a viable alternative to the lien
notice * * * . You own land with significant equity
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and have not taken steps to either borrow against it or
liquidate it. There is equity in the property that
woul d all ow you to pay a significant portion of the
outstanding liability. This analysis indicates that
the Notice of Federal Tax Lien and the proposed
collection action are necessary to provide for the
efficient collection of the taxes despite the potenti al
i ntrusi veness of enforced collection.

The Petition

Petitioner assigned error to the notice, addressing only
Appeal s’ determnation with respect to the notice of Federal tax
lien but, we assune, also intending to address respondent’s
intent to levy. He clained that Appeals had erred because he was
still under “financial, enotional, psychol ogical and physical
hardshi p”; M. Boudreau did not consider, “msrepresented, or
over| ooked” information and facts, which led to an unfair,
unjust, and inappropriately informed decision; and “[t]he only
asset of any value | am associated wth is a parcel of
undevel oped land that is in an irrevocable trust for ny
children.”

OPI NI ON

| nt r oducti on

Because petitioner did not raise a challenge to his
under |l ying 2001 and 2004 tax liabilities in his request for a
col | ection due process hearing or during the hearing, he may not

di spute those liabilities in this proceeding. See Ganelli v.

Commi ssioner, 129 T.C. 107, 115 (2007). 1In that request,

petitioner proposed only an installnment agreenent and an O C.
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W review Appeal s’ determ nation concerning those two

proposal s for abuse of discretion. See Goza v. Comm ssioner, 114

T.C. 176, 181-182 (2000). An Appeals officer abuses her
di scretion when she “takes action that is arbitrary or
capricious, |acks sound basis in law, or is not justifiable in

[ight of the facts and circunstances.” WIIlis v. Conm ssioner,

T.C. Meno. 2003-302 (citing Mailnman v. Conm ssioner, 91 T.C

1079, 1084 (1988)).

1. | nstal | mrent Agr eenment

Ms. Boudreau did not abuse her discretion in failing to
consider an installnment agreenent since petitioner did not
propose any terns for an install ment agreenent during the

hearing. See Swanton v. Conm ssioner, T.C Meno. 2010-140

(citing Kendricks v. Comm ssioner, 124 T.C. 69, 79 (2005)).

[1l1. OC Based on Doubt as to Collectibility

Nor did she abuse her discretion in rejecting petitioner’s
O C of $3,100. Generally, an Appeals officer does not abuse her
di scretion in determning to reject an O C foll ow ng gui del i nes

in the Internal Revenue Manual (IRM. E.g., Atchison v.

Comm ssioner, T.C Meno. 2009-8. The Conm ssioner may accept an
O C based on doubt as to collectibility if the offer reflects the
t axpayer’s reasonabl e collection potential. IRMpt. 5.8.4.4(2)
(Sept. 23, 2008). M. Boudreau determ ned petitioner’s

reasonabl e coll ection potential to be $115, 217, and petitioner
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has failed to show that she erred in doing so. H's only
di scerni ble challenge to her determ nati on appears to be to her
inclusion of the property in his RCP. He does not challenge her
determ nation of the property’s net equity val ue of $99, 939 but
only her assunption that the property was still his; i.e., that
it was available to satisfy his unpaid taxes.

A Federal tax lien arises when unpaid taxes are assessed and
continues until the resulting liability is either satisfied or
beconmes unenforceabl e because of the running of the period of
[imtations. Secs. 6321 and 6322; sec. 301.6321-1, Proced. &
Adm n. Regs. The lien attaches to all property and rights to
property the taxpayer then holds or subsequently acquires. Sec.
6321; sec. 301.6321-1, Proced. & Adm n. Regs. Were assets
subject to the Federal tax lien are transferred to another party,

the lien remai ns on those assets. United States v. Bess, 357

U S 51, 57 (1958) (“The transfer of property subsequent to the
attachnment of the lien does not affect the lien, for ‘it is the
very nature and essence of a lien, that no matter into whose
hands the property goes, it passes cumonere'”). Petitioner’s
2001 and 2004 Federal inconme tax liabilities were assessed on
Cct ober 15 and 22, 2007, respectively. Petitioner conveyed the
property to the trust on Decenber 3, 2007. Therefore, the

Federal tax lien had already attached to the property before its
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conveyance to the trust.* M. Boudreau did not err in
determ ning that, by asserting a transferee liability or false
conveyance theory, the Conm ssioner could collect petitioner’s
unpaid tax fromthe proceeds of a sale of the property.

| V. Ef fecti ve Tax Administration and Doubt as to Collectibility
Wth Special drcunstances

The Comm ssioner nay accept an O C based on effective tax
admnistration if the taxpayer’s RCP is greater than the anount
owed but the Conmm ssioner determnes that a | esser anmount shoul d
be accepted on the grounds of econom c hardship, public policy,
or equity. IRMpt. 5.8.11.1 (Sept. 23, 2008). The effective-
tax-adm ni stration grounds of econom c hardship, public policy,
or equity may also be applied to a taxpayer whose RCP is |ess
than the anmount of tax owed. |In that case, the Conm ssioner may
accept an offer that is less than the taxpayer’s RCP as an O C

based on doubt as to collectibility with special circunstances.

Id. pt. 5.8.11.2(2)(B).

For purposes of making the rel evant determ nations, econonic
hardship is defined as the inability to pay reasonabl e, basic
living expenses. 1d. pt. 5.8.11.2.1(2). *“Basic |iving expenses
are those expenses that provide for health, welfare, and
production of incone of the taxpayer and the taxpayer’'s famly.”

Id. pt. 5.8.11.2.1(4). The public policy or equity grounds are

‘“Mor eover, for reasons discussed infra, the trust did not
constitute the trust nentioned by the separation agreenent.
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satisfied where, “due to exceptional circunstances, collection in
full would underm ne public confidence that the tax |aws are
being admnistered in a fair and equitable manner.” 1d. pt.
5.8.11.2.2(2). Conprom se on those grounds is very rare. |d.
Except where the ground is hardship, the offer should al so neet
the foll owm ng requirenents:

» The taxpayer has remained in conpliance since
incurring the liability and overall their conpliance
hi story does not wei gh agai nst conprom se;

» The taxpayer nust have acted reasonably and
responsibly in the situation giving rise to the
liabilities; and

* The circunstances of the case nust be such that
ot her taxpayers would view the conprom se as a fair and
equitable result. For exanple, it should not appear to
ot her taxpayers that the result of the conprom se
pl aces the taxpayer in a better position than they
woul d occupy had they tinely and fully nmet their
obl i gati ons.

ld. pt. 5.8.11.2.2(4).

Ms. Boudreau did not err in follow ng | RM gui delines and
determ ning that petitioner did not, on the grounds of economc
hardshi p, public policy, or equity, qualify for an O C based on
either effective tax adm nistration or doubt as to collectibility
with special circunstances. Wth respect to econom ¢ hardship,
there is no evidence that petitioner submtted to Ms. Boudreau
t hat shows he could not pay his own |living expenses. Indeed, he

continues to make the $955 nonthly paynents on the nortgage

encunbering the property.
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Additionally, petitioner did not act reasonably and
responsibly in the situation giving rise to his inconme tax
liabilities. Petitioner was delinquent in filing his returns for
t he taxabl e years 2001, 2002, and 2004. Petitioner received an
| RA distribution of $364,985 in 2004 and, rather than pay or
provide for his inconme tax liabilities, he used a significant
portion to purchase the property. Under those circunstances, we
agree with respondent that |ess than full collection of
petitioner’s liabilities would underm ne public confidence that
the tax laws are being admnistered in a fair and equitable
manner .

Ms. Boudreau did not abuse her discretion in denying
petitioner an O C on the grounds of either effective tax
adm nistration or doubt as to collectibility with speci al
ci rcunst ances.

V. The Trust |Is Not a Judgment Lien Creditor

Petitioner appears to argue that the Federal tax lien at
i ssue here is not valid against the property because the trustee
(who now owns the property) is a judgnment |lien creditor who
obtai ned her interest before the notice of Federal tax |ien was
properly filed. See sec. 6323(a). “The term ‘judgnent lien
creditor’ neans a person who has obtained a valid judgnent, in a

court of record and of conpetent jurisdiction, for the recovery
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of specifically designated property or for a certain sum of
money.” Sec. 301.6323(h)-1(g), Proced. & Adm n. Regs.

I n support of his argunent that the trustee is a judgnment
lien creditor, petitioner points to the separation agreenent’s
handwitten provision: “Husband and wife shall execute
irrevocable trusts namng the other as trustee for the children
until each child reaches 30 years old[.] The corpus shall be
used for each childs [sic] health, maintenance, support][,]
education for [sic] equally for each child[.]”

The separation agreenent, however, does not require that
petitioner transfer the property to the trust. |In fact, the
separation agreenent is dated August 6, 2003, nore than 8 nonths
before petitioner acquired the property and nore than 4 years
before petitioner created the trust. Further, the separation
agreenent describes a trust for which petitioner’s ex-wife is the
trustee, but the trustee of the trust is Mara Venezi ano,
petitioner’s sister. The trust sinply does not neet the
description of the trust found in the separation agreenent.

The property was not conveyed to the trustee in connection
wi th any judgnent of a court of record and conpetent
jurisdiction. Further, the separation agreenent does not
specifically designate the property or any certain sum of noney

and creates no judgnent lien. Accordingly, the trustee is not a
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judgnent |ien creditor for purposes of invalidating the Federal
tax lien.

VI. Ms. Boudreau Complied Wth All Oher Requirenents of Section
6330

Pursuant to section 6330(c)(3), Appeals’s determ nation nust
take into consideration: (1) The verification that the
requi renents of applicable | aw and adm ni strative procedure have
been nmet, (2) issues raised by the taxpayer, and (3) whether any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimate concern of the person
that any collection be no nore intrusive than necessary. As
stated in Ms. Boudreau’ s nenorandum attached to the notice, she
considered all three of those matters.

VI1. Concl usion

Ms. Boudreau conplied with the requirenents of section
6330(c)(3) and did not abuse her discretion in determning that
respondent could proceed with collection. Her determnation to
proceed with collection is sustained. The notice of Federal tax
lien is sustained, and respondent nay proceed by |levy to collect

petitioner’s unpaid 2001 and 2004 Federal incone tax liabilities.

An appropriate order and

decision will be entered for

r espondent .




