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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect at the time that the petition was filed.! The decision to

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 1999
and 2000, the taxable years in issue, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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be entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned deficiencies in petitioner’s Federal
i nconme taxes for the taxable years 1999 and 2000 of $13,907 and
$6, 046, respectively.

After the parties’ concessions,? the issue for decision is
whet her petitioner is entitled to deductions clainmed on Schedul es
C, Profit or Loss from Business, for the years in issue,

i ncluding an additional deduction for |odging of $3,211 not
previously clainmed on his Schedule C for 2000. W hold that he
IS not.

Adj ustnents to the anmount of petitioner’s item zed
deductions, self-enploynent tax, self-enploynent tax deduction,
and personal exenption are purely conputational matters, the
resol ution of which is dependent on our disposition of the

di sputed i ssues.

2 Petitioner concedes: (1) He is not entitled to Schedul e
C deductions of $9,714 for 1999; (2) he is not entitled to a
deduction for travel expenses of $3,324 for 2000; (3) he received
unreported Schedul e C gross receipts of $7,178 in 1999; (4) he
recei ved unreported wages of $11,835 in 1999; (5) he is not
entitled to a loss on the sale of his personal residence of
$2,044 for 1999; and (6) he is not entitled to a deduction for
contributions to a retirenent plan of $11,535 for 2000.
Respondent concedes that: (1) Petitioner is entitled to a
reduction of capital gain reported on the sale of his personal
resi dence of $815 for 1999; (2) he is entitled to a reduction of
gain reported on the sale of a depreciable asset of $1,414 for
2000; and (3) he is entitled to an additional Schedule E
deduction for rental expenses of $7,199 for 1999.
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Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

At the tinme that the petition was filed, petitioner resided
in Aurora, Col orado.

From 1996 t hrough March 1999, petitioner maintained his
personal residence at 5523 Malta Street, Aurora, Colorado (Aurora
home). At the end of March 1999, petitioner sold the Aurora hone
and noved to Australia at the beginning of April 1999. After he
sold the Aurora home, petitioner noved his personal bel ongi ngs
i nto storage.

In addition to the Aurora hone, petitioner owned a
condomniumin a three-story nmultiunit conplex at Beaver Creek
West, a resort community in Avon, Col orado, which he purchased on
Decenber 6, 1996. The condom niumwas 1, 600 square feet with
t hree bedroons and three bathroons. Since purchasing the
condom nium petitioner has paid a managenent conpany to operate
the condomniumas a fully furnished short-termdaily renta
property. Petitioner stayed at the condom niumfor 5 days at the
end of March 1999 between the tine he sold the Aurora hone and
noved to Australia.

Petitioner is a conputer consultant. He conducts his work

t hrough his sel f-enpl oyed busi ness nanmed Uni x 2000, LLC. (Unix).
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At all relevant tinmes, petitioner’s business address was 2800 S.
Syracuse 8-108, Denver, Col orado (Syracuse address), and
petitioner maintained a business bank account in Col orado. The
nature of petitioner’s work is admnistering |arge scale conputer
systens at the software |evel, which petitioner generally
perfornms froma renote |ocation such as his honme. GCccasionally,
petitioner works on site at various conpanies setting up the
systenm s hardware.

As part of expanding his business, petitioner desired to
devel op consulting work with conpanies in Australia.
Petitioner’s goal was to set up the system hardware and then
contract to adm nister the machine renotely. To that end,
petitioner becane involved with Consultants Exchange Austral Asi a
(CXC), which is an international contractor managenent conpany
t hat mat ches i ndependent contractors with gl obal conpanies.
Through CXC, petitioner entered into an enploynent contract with
Getnere Pty Ltd. (Getnere), an outsourcing agency in Australia.
Under this contract, Getnere agreed to enploy petitioner on a
full -time basis not to exceed 6 nonths duration, beginning on
April 27 through Cctober 27, 1999. Getnere, however, enployed
petitioner only fromApril through July 1999. VWile with
Cetnere, petitioner was contracted out to I BM and Hew ett

Packar d.
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Petitioner had purchased a round-trip ticket with a fixed
return date of or about March 2, 2000. Petitioner obtained a 1-
year business visa, which required himto depart Australia every
3 nonths for a short period.® Wen he arrived in Australi a,
petitioner opened a bank account at an Australian bank.?*
Petitioner, however, received paynent for his consulting services
performed in Australia by wire transfer to his business bank
account in Col orado.

On April 16, 1999, petitioner and Melissa Lynch (Ms. Lynch)
entered into a residential tenancy agreenent to rent a furni shed
t hr ee- bedroom apartnent |ocated at 31/51 The Crescent Manly in
Manly, Sydney, Australia. The termof this | ease agreenent was 6
nmont hs, begi nning on April 22 through Cctober 21, 1999.

In June 1999, petitioner switched to another outsourcing
agency called e-TECH Pty Ltd. (e-TECH). On June 21, 1999, e-
TECH, UNI X (as the subcontractor), and petitioner (as the
assi gned worker) entered into a subcontractor agreenent wherein
e- TECH agreed to provide petitioner’s services to Hew ett Packard
Australia Limted. The termof this agreenent was 3 nonths,
begi nning on July 5 through Cctober 11, 1999. This contract was

renewed and continued until petitioner’s departure fromAustralia

8 For these departures, petitioner went to New Zeal and,
Fiji, and Singapore.

4 After returning to the United States, petitioner did not
cl ose this account.
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in March 2000. Wile with e-TECH, petitioner was contracted out
to Hewl ett Packard and Johnson & Johnson Medi cal .

On August 21, 1999, petitioner and Ms. Lynch entered into a
residential tenancy agreenent to rent a residence at 5/ 13 Ceorge
Street, Manly. The termof this | ease agreenent was 6 nonths,
begi nning on Septenber 1, 1999, through March 2, 2000.

On March 2, 2000, petitioner returned to the United States
and stayed at the condom niumfor 11 days.® Thereafter, he noved
to an apartnent in Denver, Colorado, to work on another
consul ting contract.

During 1999 and 2000, petitioner spent approxi mately 330
consecutive days outside of the United States. Petitioner
returned to Australia in Septenber and Cctober 2000 to perform
addi tional consulting services for Australian conpanies.

Petitioner filed Forns 1040, U.S. Individual |Incone Tax
Return, for each of the years in issue. On each return,
petitioner listed his address as the Syracuse address.

Petitioner attached to each return, inter alia, a Schedule C and
a Schedul e E, Suppl enental |ncone and Loss.
On each Schedule C, petitioner identified his business nane

as Unix, his principal business or profession as “Admn & Co” for

> In addition, petitioner stayed at the condom nium as
follows: (1) 40 days in 2003; (2) 19 days in 2002; (3) 14 days
in 2001; (4) 69 days in 1998; (5) 18 days in 1997; and (6) during
Christmas in 1996.
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1999 and as “conputer programm ng” for 2000, and his business
activity code as 541510, signifying conputer systens design and
related services. On each Schedule C, petitioner listed his
busi ness address as the Syracuse address. Schedules C reflected
expenses of $11,712 and $152,416 for 1999 and 2000, respectively.
Expenses consi sted of autonobil e expenses, depreciation,
i nsurance, other interest, |egal and professional services,
of fice expense, rent or |ease of vehicles, machinery and
equi pnent, supplies, taxes and |licenses, travel, neals and
entertai nment, and ot her expenses. “Qher expenses” included
bank charges, telephone, other business tel ephone, continuing
educati on and training expenses, contract |abor, fees, Internet
charges, dues and subscriptions, storage costs, Wb site
mai nt enance, parking fees, postage, tolls, taxis, |odging, and
m scel | aneous.

On each Schedule E, petitioner identified the Avon
condom nium as rental real estate property. Schedules E
refl ected expenses of $23,900 and $12,567 for 1999 and 2000,
respectively. The expenses consisted of managenent fees,
nortgage interest, repairs, supplies, taxes, and utilities.

In the notice of deficiency, respondent disallowed, as

rel evant herein, the follow ng:
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Expense 1999 2000

Lodgi ng $17, 523 $195
Meal s and entertai nment 5,151 554
M scel | aneous 2, 245 - 0-
Car expenses - 0- 1, 026
Car | ease - 0- 437
Tot al 24,919 2,212

Di scussi on

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous.® Rule 142(a); Wl ch v. Helvering,

290 U. S. 111, 115 (1933). Moreover, deductions are a matter of
| egi slative grace, and the taxpayer bears the burden of proving

he or she is entitled to any deduction clained. [NDOPCO Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934); Wl ch v. Helvering, supra.

This includes the burden of substantiation.” Hradesky v.

Commi ssioner, 65 T.C. 87, 90 (1975), affd. per curiam540 F.2d
821 (5th Gir. 1976).

Section 162(a)(2) allows a taxpayer to deduct traveling
expenses, including anmounts expended for neals and | odgi ng, that

are paid or incurred while “away fromhonme” in the pursuit of a

6 W render a decision on the nerits based on the
preponder ance of the evidence, without regard to the burden of
proof under sec. 7491(a).

" For 1999, respondent determ ned that petitioner
subst anti ated paynent of the deductions at issue. For 2000, we
conclude on the basis of the record that petitioner substantiated
all of the deductions clainmed. Accordingly, substantiation is
not in issue.
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trade or business. For purposes of section 162(a)(2), a taxpayer
shall not be treated as being tenporarily away from hone during
any period of enployment if such period exceeds 1 year. Sec.
162(a). Section 262(a), however, disallows deductions for
personal, living, or fam|ly expenses. There are three criteria
for determ ning whether travel expenses are deductible: (1) The
expense nust be reasonabl e and necessary; (2) they nust be
incurred “while away from hone”; and (3) they nust be incurred in

pursuit of a trade or business. Conm ssioner v. Flowers, 326

U.S. 465, 470 (1946).

For inconme tax purposes, the term “honme” in section
162(a)(2) nmeans a taxpayer’s “tax hone”; i.e., the taxpayer’s
princi pal place of enploynent and not where the taxpayer’s
personal residence is located, if different fromthe principal

pl ace of enploynent.® Mtchell v. Conm ssioner, 74 T.C. 578, 581

(1980); Daly v. Conm ssioner, 72 T.C. 190, 195 (1979), affd. 662

F.2d 253 (4th Gr. 1981); Kroll v. Conm ssioner, 49 T.C 557,

561-562 (1968). An exception to this rule exists when a taxpayer
accepts enploynent away fromthe taxpayer’ s personal residence

and such enploynent is tenporary rather than indefinite.

8 The vocational “tax home” concept was first construed by
this Court in Bixler v. Comm ssioner, 5 B.T.A 1181, 1184 (1927),
and has been steadfastly upheld by this Court. See, e.g., Horton
v. Conmm ssioner, 86 T.C. 589 (1986); Leany v. Conm ssioner, 85
T.C. 798 (1985); Foote v. Comm ssioner, 67 T.C. 1 (1976); Krol
v. Conmm ssioner, 49 T.C. 557 (1968).
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Peurifoy v. Comm ssioner, 358 U S. 59, 60 (1958). Under this

exception, a taxpayer’s “tax hone” becones the vicinity of the
taxpayer’s prinmary personal residence in a “real and substanti al

sense”. ld.; see Deaner v. Conm ssioner, T.C. Mnob. 1984-63,

affd. 752 F.2d 337 (8th Gr. 1985); Rohr v. Conmm ssioner, T.C

Meno. 1982-117. Enploynent is considered tenporary only if its
termnation can be foreseen wthin a reasonably short period of
time, but such tenporary enpl oynent may becone indefinite if it
is expected to last for a substantial, an indefinite, or an

i ndeterm nate duration, or due to changed circunstances or the

passage of tinme. Norwood v. Conm ssioner, 66 T.C. 467, 469-470

(1976); Kroll v. Conm ssioner, supra at 562. Wether a job is

tenporary or indefinite depends on the facts and circunstances of

each case. Peuri foy v. Conm ssioner, supra at 60-61

The purpose of the deduction for “away from hone” expenses
is “to mtigate the burden of the taxpayer who, because of the
exi gencies of his trade or business, nust maintain two places of
abode and thereby incur additional and duplicate living

expenses.” Kroll v. Conm ssioner, surpa at 562. An obvious

precondition to a taxpayer’s being away fromhonme is that the

t axpayer have a hone. See Bochner v. Conm ssioner, 67 T.C 824,

828 (1977). This means that the taxpayer nust have incurred
substantial continuing |iving expenses at a pernmanent place of

resi dence and nust al so have paid the expenses incurred in
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connection with his or her business while on the road. See

Brandl v. Conmmi ssioner, 513 F.2d 697, 699 (6th Gr. 1975), affg.

T.C. Meno. 1974-160; see also Janmes v. United States, 308 F.2d

204 (9th Cr. 1962); Bochner v. Conmm ssioner, supra. Were the

t axpayer maintains two residences for his own conveni ence,
however, such cost woul d be consi dered personal in nature and not

deductible. Sec. 262; Conmi ssioner v. Flowers, supra at 474. I n

the event that a taxpayer does not have a fixed personal
resi dence, the taxpayer is considered an “itinerant”, and the
taxpayer’s tax hone follows the taxpayer to each place of

enpl oynent. See M chel v. Comm ssioner, 629 F.2d 1071, 1073-1074

(5th Gr. 1980), affg. T.C. Menp. 1977-345.

A. Temporary Versus Indefinite Enpl oynent

We first decide whether petitioner’s enploynment in Australia
was tenporary or indefinite. Petitioner contends that he
intended to work in Australia only tenporarily to establish
busi ness contacts such that he could continue consulting for such
conpani es renotely from Col orado. In contrast, respondent
contends that petitioner’s enploynment in Australia was
i ndet erm nate because petitioner anticipated staying in Australia
beyond 1 year, if he had work. W disagree with respondent.

Petitioner purchased a round-trip ticket to Australia good
for only 1 year, which he, in fact, used to return to the United

States within approximately 11 nonths. |In addition, he entered
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into short-term enpl oynent contracts; the Getnere contract was
only for 3 nonths and the e-TECH contract was initially for 3
nmont hs, but it was extended for an additional 5 nonths.
Petitioner also entered into short-term| ease agreenents for 6
nmont h durations. Respondent, however, argues that petitioner
woul d have stayed in Australia if he had work. Admttedly,
petitioner testified at trial that his contracts could be
extended and that if he had additional work, he could have
obt ai ned another visa to stay in Australia. Notw thstanding, the
fact of the matter is that petitioner’s e-TECH contract was not
extended, he did not receive additional work, and he imredi ately
returned to the United States in less than 1 year. |In light of
the nature of his business and the foreign | ocation where he
performed his work, term nation of petitioner’s enploynent could
be foreseen within a reasonably short period of tine.
Accordi ngly, we conclude that petitioner’s enploynent in
Australia was tenporary under the facts and circunstances of this
case.
B. Tax Hone

We next decide where petitioner’s tax home was for the
rel evant period. Petitioner contends that his tax honme was his
condom niumin Avon, Colorado. In support of his contention,
petitioner relies on the follow ng factual predicate: (1)

Petitioner lived in the condom nium before departing to
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Australia; (2) he kept all his personal belongings in storage in
Col orado; (3) he maintained Unix s “busi ness headquarters” and
bank account in Col orado, which indicate his personal desire to
return to Col orado; and (4) he lived in the condom ni um when he
returned fromAustralia. On the other hand, respondent contends
that Australia was petitioner’s tax home. W agree with
respondent.

There is anple evidence in the record to support the
conclusion that petitioner’s condom niumin Avon, Colorado, did
not constitute his primary personal residence. Petitioner |lived
in the condom niumfor only 5 days before departing the United
States in 1999 and only 11 days after he returned fromAustralia
in 2000. It appears that petitioner resided in the condom ni um
in 1999 for 5 days because it was between the tinme that he sold
the Aurora home, in which he resided for approximtely 3 years
before departing the United States, and his departure to
Australia. |In fact, petitioner did not nove any of his personal
bel ongi ngs into the condom nium but rather placed themin
storage.® 1In 2000, petitioner resided in the condom ni um bet ween
the time he returned fromAustralia and noved into an apart nent

in Denver, Colorado. Living tenporarily in the condom niumfor 5

° Petitioner testified at trial that he kept sone personal
bel ongings in the condom nium W note, however, that petitioner
mai nt ai ned the condom niumas a fully-furnished rental property.
As such, petitioner did not nove his personal belongings fromthe
Aurora hone to the condom nium before relocating to Australi a.
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and 11 days in 1999 and 2000, respectively, hardly constitutes
classifying it as his primary personal residence.

At trial, petitioner provided conflicting testinony about
his intent wwth regard to the condomnium First, petitioner
testified that the condom niumwas his “second hone” when he
owned the Aurora hone, then it was his “home” after he sold the
Aurora hone, and, finally, it was his “retirenment home”. Thus,
we are unable to conclude that the condom niumwas his home in
the real and substantial sense before he left for Australi a,
during his stay in Australia, and after his return from
Australi a.

Petitioner argues, however, that he paid |living expenses for
both the condom nium and the apartnents in Australia during the
relevant tinme period. W decline to find that the expenses
petitioner paid with regard to the condom nium constitute
duplicate living expenses. At all tinmes, the condom ni um has
al ways been petitioner’s rental property, which he reports as
such on Schedule E. Petitioner continued to pay the sane
managenent fees since he has owned the condom ni um including
during the tinme he resided in the Aurora hone and in Australia.
These expenses constitute investnent expenses in rental property
rather than “substantial continuing |living expenses” for purposes

of section 162(a)(2). Sinply put, petitioner’s |abeling of the
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condom nium as his “honme” does not satisfy the requirenents of a
tax honme wthin the nmeaning of section 162(a)(2).
On the basis of the record, petitioner was an itinerant for
pur poses of section 162(a)(2). Therefore, his place of residence
follows himto his place of enploynent. See Mchel v.

Conmm ssi oner, 629 F.2d at 1073-1074. Although petitioner may

have mai ntai ned his “busi ness headquarters” in Col orado and had
all his conpensation wired to his business bank account in

Col orado, his principal place of enploynent was in Australia.

| ndeed, all of the expenses at issue were incurred for
petitioner’s consulting services perfornmed in Australia, not in
Col orado. Accordingly, we conclude that petitioner’s tax hone,
for purposes of section 162(a)(2) for the relevant tine period,
was Australia. W thus sustain respondent’s determ nation.

Concl usi on

We have considered all of the other argunents nade by
petitioner, and, to the extent that we have not specifically
addressed them we conclude that they are without nerit.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.
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To reflect our disposition of the disputed issues, as well

as the parties’ concessions,

Deci sion will be entered

under Rul e 155.




