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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect

at the tine the petition was filed.! The decision to be entered

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
years at issue. Rule references are to the Tax Court Rul es of
Practi ce and Procedure.



is not reviewable by any other court, and this opinion should not
be cited as authority.

In the notice of deficiency, respondent determ ned the
foll ow ng deficiencies in Federal inconme taxes and penalties

agai nst petitioners for the years indicated:

Year Defi ci ency Sec. 6662(a) Penalty
1999 $2, 381 $476
2000 2,604 490

The issues for decision are: (1) Wuether petitioners are
entitled to certain deductions clainmed on Schedule C, Profit or
Loss From Business, for the years in question in excess of
anounts all owed by respondent; (2) whether petitioners are
entitled to certain deductions clainmed on Schedul es E
Suppl enental I ncone and Loss, in excess of anpbunts all owed by
respondent; and (3) whether petitioners are liable for the
accuracy-rel ated penalties under section 6662(a) for 1999 and
2000.

Sone of the facts were stipulated. Those facts, with the
annexed exhibits, are so found and are made part hereof.
Petitioners’ legal residence at the tinme the petition was filed
was Lynchburg, Virginia.

Petitioners are married. During the years at issue, M.

Vi ar conducted a Schedule C real estate sales activity out of
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their hone. As further described bel ow, he al so engaged in
various additional activities to produce incone.? Ms. Viar was
a bookkeeper. Petitioners filed joint incone tax returns,
prepared by a return preparer, for 1999 and 2000.

M. Viar was a |licensed real estate agent. He began selling
homes in 1995. Prior to 1995, he was a contractor installing
wat er and waste treatnment plants throughout Virginia.

During the years at issue, M. Viar was an enpl oyee of CWVH
Hones, Inc., on whose behalf he sold nobile honmes. 1In this
activity during the years in question, M. Viar occasionally took
clients to lunch. He did not keep detailed records of his neals
and entertai nment expenses. He used his own vehicle to show real
estate throughout five counties. He did not keep a m |l eage |og.

In a separate self-enployed activity, M. Viar provided the
necessary anenities for the nobile homes sold by CMH Hones,
including grading the land site, digging water wells, installing
the septic systens, constructing the brick underpinnings, and, in
sone cases, installing a basenent. The work required travel to
county seats and to the | ocation of each hone. M. Viar used his

own vehicle for these services, for which he was not rei nbursed

2 Respondent did not argue that M. Viar’'s additional
activities were activities not engaged in for profit under sec.
183(a).



by CVMH Hones, Inc. For this activity, M. Viar reported his
i nconme and expenses on a Schedule C

M. Viar has had several health ailnments. |In 1995, he was
di agnosed with prostate cancer, which required surgery. During
the years 1995 to 2000, he was di agnosed with di abetes and
suffered fromdepression. He traveled fromhis honme in Lynchburg
to the Veterans’ Adm nistration hospital in Salem Virginia, for
treat nent.

Because of his illnesses, M. Viar discontinued the water
and waste treatnment activity in 1995 and began t he nobil e hone
activity. He also engaged in a nunber of other incone-generating

activities. As he described at trial:

| worked for H&R Bl ock for two or three years on tax season

believe it or not. | worked for Clayton Honmes. | was in
the real estate business. | installed nobile honmes where |
put the basenents in and all. | did anything | could to try
to survive until | got on Social Security.

It appears fromthe record that M. Viar began receiving Soci al
Security benefits in 2000.

Petitioners have a son who owned a constructi on business.
During the years at issue, M. Viar assisted his son in his
busi ness by “estimating jobs” and perform ng conputer work. He
occasionally travel ed, again using his own vehicle, to job sites

to assist his son. He performed the conputer work at his hone.



Petitioners owned a nunber of commercial and residential
rental properties. Anmong these was a dwelling |located at 418
Mor ni ngsi de Hei ghts, Lynchburg, Virginia, in which petitioners
owned a 50-percent interest during the years at issue.
Petitioners reported their incone and expenses, including
depreciation, fromrental real estate on Schedule E. Three
properties, including the Mrningside Heights dwelling, were
listed on their 1999 incone tax return. Five properties,

i ncl udi ng the Mrningside Heights dwelling, were listed on their
2000 return.

Ms. Viar has a brother who was 70 years old at the tine of
trial. During 1999 and 2000, petitioners allowed Ms. Viar’s
brother and his wife to live in the Mrningside Heights dwelling
rent free because they were “unable to afford a place of their
own.” However, it was agreed that Ms. Viar’s brother would make
i nprovenents to the dwelling in exchange for living there. The
dwel ling was old and in need of repairs. Ms. Viar’s brother did
make a nunber of repairs and i nprovenents to the dwelling;
however, petitioners did not maintain any records of these
expendi t ur es.

During 1999 and 2000, M. Viar had tel ephone service with
several different carriers. He maintained two | ocal tel ephone
nunbers, one personal and one business line, with Verizon as the

t el ephone provider. H's long distance service was with AT&T. He
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carried a pager in which Metrocall was the provider. Finally, he
had two cell phones, one through Alltel and one through Intelos.
He had two cell phones because, although one of the carriers did
not provide clear reception at his residence, that nunber was
listed in the nultiple listing service for real estate agents,
and he did not want to | ose that benefit. At trial, petitioners
produced billing statenents fromthe various telecomuni cations
carriers that provided themservices. These statenents reflected
over $2,400 in tel ecommunications expenses for 1999.3

Petitioners based their Schedule C deduction for utilities for
1999 on the avail able recei pts and adjusted the anmount downward
by hal f.

On their 1999 return, petitioners reported $24,283 in wage
income. On Schedule C, they reported gross receipts of $1, 489,
expenses of $26,563, and a net |oss of $25,074 fromM. Viar’s
real estate activity. They reported no rental incone fromthe
Mor ni ngsi de Heights dwelling on Schedul e E and cl ai ned t axes,
depreciation, and insurance expenses of $1,322 relating to it.

On their 2000 return, petitioners reported $17,415 in wage
income. On Schedule C, they reported gross receipts of $644,

expenses of $14,843, and a net | oss of $14,199 fromthe real

8 Petitioners provided Metrocall statenents for the
entire 1999 year. Eleven nonths of AT&T statenents were
provi ded, 10 nonths for Alltel, 8 nonths for Intelos, and 4
nmont hs for Verizon



estate activity. On Schedule E, they again reported no rental
i ncone fromthe Mrningside Heights dwelling and clai ned
deductions of $1,322 for taxes, depreciation, and insurance
expenses, for a net loss fromthis property of $1,322.

The following is a list of the specific Schedule C expenses
at issue for which petitioners clainmed and respondent all owed

deductions in the statutory notice of deficiency.

For 1999:
d ai ned Al | onwed
Deducti ons On_ Sch. On_ Sch.
Car and truck expenses $17, 446 $1, 050
Travel / neal s/ ent ert ai nnent 1, 500 304
Utilities 1, 220 223

For 2000:
d ai ned Al | owed
Deducti ons On_Sch. On_Sch.
Car and truck expenses $7, 800 1$ 305
Travel / meal s/ ent ert ai nment 1, 500 248
Utilities 1, 300 1, 300

! The stipulations incorrectly state that

$395 for this expense for 2000.

respondent all owed
The record reflects that $7, 800

was cl ai mred and $7, 495 was di sallowed in the explanation of

adjustnents, for a difference of $305.

The Court

i's not bound by

a stipulation of fact that appears contrary to the facts

di scl osed by the record. Rule 91(e);
Comm ssioner, 115 T.C. 135, 137 n.4 (2000);

Est ate of Eddy v.

Conm ssioner, 66 T.C. 312, 318 (1976).

Jasi onowski V.
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For both years, the car and truck expenses were clainmed with
respect to a vehicle placed in service for business purposes on
July 1, 1994. On line 44 of Schedule C, petitioners reported
that the vehicle was used 55,600 mles for business, 2,400 mles
for comuting, and O for other, in 1999. For 2000, petitioners
reported that the vehicle was used 24,000 mles for business, O
mles for commuting, and 2,500 mles for other.

Petitioners clainmd and respondent all owed deductions for
the foll owm ng Schedul e E expenses for the Mrningside Heights

dwel I'ing. For 1999:

d ai ned Al | owed
Deducti ons On Sch. E On Sch. E
| nsur ance $350 - 0-
Taxes 516 - 0-
Depr eci ati on 456 - 0-

For 2000:

d ai ned Al | owed
Deducti ons On Sch. E On Sch. E
| nsur ance $350 - 0-
Taxes 516 - 0-
Depr eci ati on 456 - 0-

Al t hough di sal l owed on Schedul e E, the petitioners’ deductions
for real estate taxes paid were allowed by respondent as item zed
deductions on Schedule A, Item zed Deducti ons.

The first issue is whether petitioners are entitled to

certain deductions clained on Schedule C in excess of anpunts



al | oned by respondent in the notice of deficiency. Petitioners
bear the burden of proof on this issue. Rule 142; Wl ch v.
Hel vering, 290 U.S. 111, 115 (1933).4

In general, deductions are a matter of |egislative grace.

| NDOPCO, Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992). Taxpayers

are required to maintain records sufficient to enable the
Comm ssioner to determine their correct tax liability. Sec.

6001; H gbee v. Conm ssioner, 116 T.C 438 (2001); sec. 1.6001-

1(a), Income Tax Regs. Such records nmust substantiate both the
anount and purpose of the clained deductions. Higbee v.

Conmi Ssi oner, supra.

Section 162 allows a deduction for ordinary and necessary
expenses that are paid or incurred during the taxable year in

carrying on a trade of business. Sec. 162(a); Deputy v. Dupont,

308 U. S. 488, 495 (1940). 1In the case of travel expenses and
certain other expenses, such as entertainnent, gifts, and

expenses relating to the use of |listed properties, including

4 Because of the years involved, the exam nation of
petitioners’ returns at issue comrenced after July 22, 1998.
Therefore, sec. 7491, which under certain circunstances shifts
t he burden of proof to the Conm ssioner, applies. However, for
the burden to be placed on the Comm ssioner on this issue, the
t axpayer must conply with the substantiation and record keepi ng
requi renents of the Internal Revenue Code. Sec. 7491(a)(2)(A
and (B). On this record, petitioners have not wholly satisfied
that requirenment; therefore, the burden has not shifted to
respondent under sec. 7491. Higbee v. Comm ssioner, 116 T.C 438
(2001).
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passenger autonobiles, cell phones, and other simlar
t el ecommuni cati ons equi pnment under section 280F(d)(4)(A), section
274(d) inposes stringent substantiation requirenents to docunent
particularly the nature and anount of such expenses. For such
expenses, substantiation of the anounts clainmed by adequate
records or by other sufficient evidence corroborating the clained
expenses is required. Sec. 274(d); sec. 1.274-5T(a)(1),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
To nmeet the adequate records requirenments of section 274(d), a
t axpayer "shall maintain an account book, diary, |og, statenent
of expense, trip sheets, or simlar record * * * and docunentary
evidence * * * which, in conbination, are sufficient to establish
each el enent of an expenditure". Sec. 1.274-5T(c)(2)(1),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985).
The el enments to be proven with respect to each traveling expense
are the anount, tine, place, and business purpose of the travel.
Sec. 1.274-5T(b)(2), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014 (Nov. 6, 1985). These substantiation requirenents are
desi gned to encourage taxpayers to maintain records, together
wi th docunentary evidence substantiating each el enment of the
expense sought to be deducted. Sec. 1.274-5T(c)(l), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

Petitioners’ records with respect to the car and truck

expenses and travel, neals, and entertai nnment expenses do not
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satisfy the requirenents of section 274(d) and the regul ati ons
cited. M. Viar used his vehicle for a nunber of purposes,
i ncl udi ng commuti ng, business, and personal travel. He
admttedly failed to maintain | ogs or contenporaneous records of
his mleage or the amount, tinme, place, and business purpose of
his trips. After petitioners were audited, M. Viar
“reconstructed” his mleage for the different purposes based on
hi s annual odoneter readings. Simlarly, M. Viar did not keep a
cont enpor aneous record of his neals and entertai nment expenses
detailing the tinmes he provided such services for real estate
clients and ot her business coll eagues. He reconstructed these
expenses fromcredit card statenents.

The Court is not bound to accept petitioners’ uncorroborated

or self-serving testinony. Tokarski v. Conm ssioner, 87 T.C 74,

77 (1986). Mdreover, to the extent petitioner used his vehicle
to commute to and fromwork, such expenses are consi dered

nondeducti bl e personal living expenses. Sullivan v.

Comm ssioner, 45 T.C. 217 (1965), affd. 368 F.2d 1007 (2d G r

1966); sec. 1.262-1(b)(5), Income Tax Regs. The Court hol ds that
the car and truck expenses and travel, neals, and entertai nnent
expenses at issue were not properly substantiated under the cited
| egal standards. Petitioners, therefore, are not entitled to

deductions in excess of anobunts allowed by respondent for their
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car and truck expenses and travel, neals, and entertai nnent
expenses.

Wth respect to the Schedule C utilities expenses disall owed
for 1999, petitioners produced substantiating records in the form
of utility bills and thereby nmet the requirenents of section
274(d) and the reqgulations. Sec. 280F(d)(4)(A)(v). The Court is
satisfied frompetitioners' records that they incurred ordinary
and necessary business-related utility expenses in excess of
those all owed by respondent. M. Viar's testinony with regard to
t he nunber of tel ecomunications devices and services he utilized
for business was credible. Sone of his utility bills were
m ssing, but petitioners based their deductions only on the bills
provided. Their receipts reflected over $2,400 in expenses, yet
petitioners only deducted one-half of these, adjusting downward
in part so as not to include their residential or other
nondeducti bl e phone expenses. The Court is satisfied that the
busi ness utilities expenses docunented exceeded the anount
al | oned by respondent, and that the anount clai med was
substantiated. Therefore, the Court allows petitioners to deduct
the full anmount clainmed for utilities on Schedule C of their

return for 1999.°

5 As noted earlier, respondent allowed the entire anount
of $1,300 clained by petitioners for utilities expenses for the
year 2000.
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The next issue is whether petitioners are entitled to
certain deductions clained on Schedule E in excess of anmounts
al l oned by respondent. This issue is decided on a preponderance
of the evidence and without regard to the burden of proof.

Respondent disallowed petitioners’ clainmed Schedule E
deductions for insurance and depreciation expenses with respect
to the Morningside Heights dwelling on the basis of section 280A
Section 280A provides generally that, in the case of an
i ndi vidual or an S corporation, no deduction otherw se all owabl e
shall be allowed with respect to the use of a dwelling unit that
is used by the taxpayer during the taxable year as a residence,
except as otherw se provided in section 280A. Section 280A(d) (1)
provi des generally that a taxpayer is considered as using a
dwel ling unit as a residence if the taxpayer uses the unit for
personal purposes during the taxable year for the greater of 14
days or 10 percent of the nunber of days the unit is rented at a
fair value. Section 280A(d)(2) defines use of a dwelling as
personal if it is used:

(A) for personal purposes by the taxpayer or any other
person who has an interest in such unit, or by any nenber of

the famly (as defined in section 267(c)(4)) of the taxpayer
or such other person; [or]

* * * * * * *

(© by any individual * * * unless for such day the
dwelling unit is rented for a rental which, under the facts
and circunstances, is fair rental.
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However, a taxpayer shall not be treated as using a dwelling unit
for personal purposes by reason of a rental arrangenent for any
period if for such period such dwelling unit is rented, at a fair
rental, to any person for use as such person’s princi pal

resi dence. Sec. 280A(d)(3).

Under section 267(c)(4), “The famly of an individual shal
include only his brothers and sisters (whether by the whole or
hal f bl ood), spouse, ancestors, and |ineal descendants”. Ms.
Viar’s brother, therefore, was a famly nenber of petitioners
under the plain | anguage of section 267(c)(4). As a result, the
use of that dwelling was personal as to petitioners, and section
280A precludes their deduction of the expenses rel ated thereto.
Mor eover, because no evidence was presented as to the fair rental
value of the dwelling or the value of the inprovenents nmade by
Ms. Viar’s brother, petitioners do not fall under the fair

rental exception of section 280A(d)(3). MDonald v.

Conmi ssioner, T.C. Menp. 1991-242; Glchrist v. Comm ssioner,

T.C. Meno. 1983-288. Accordingly, petitioners are not entitled
to deduct the depreciation and i nsurance expenses associated with
t he Morni ngside Heights property under the | egal provisions

cited. Respondent is sustained on this issue.®

6 As noted earlier, respondent allowed the clained
deductions for taxes on the dwelling as an item zed deducti on.
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The final issue is whether petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) for the years at
issue. As relevant here, section 7491(c) places the burden of
production on respondent in court proceedings with respect to the
liability of any individual for any penalty, addition to tax, or
addi ti onal anount i nposed. The additional tax inposed pursuant
to section 6662(a) falls within the scope of section 7491(c).
Respondent, therefore, bears the burden of production on this
i ssue. However, petitioners continue to bear the burden of
proving that respondent's determ nation is incorrect. Higbee v.

Comm ssioner, 116 T.C 438, 446-447 (2001).

Section 6662(a) provides for an accuracy-rel ated penalty
equal to 20 percent of any portion of an underpaynent of tax
required to be shown on the return that is attributable to the
t axpayer’s negligence or disregard of rules or regulations. Sec.
6662(a) and (b)(1). Negligence consists of any failure to nmake a
reasonabl e attenpt to conply with the provisions of the |Internal
Revenue Code. Sec. 6662(c). D sregard consists of any carel ess,
reckl ess, or intentional disregard. 1d.

The courts have refined the Code definition of negligence as
a lack of due care or failure to do what a reasonabl e and prudent
person woul d do under simlar circunstances. Allen v.

Comm ssi oner, 925 F.2d 348, 353 (9th Gr. 1991), affg. 92 T.C 1

(1989). Treasury regulations further provide that negligence
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includes any failure to exercise ordinary and reasonable care in
the preparation of a tax return, failure to keep books and
records, or failure to substantiate itens properly. Sec. 1.6662-
3(b)(1), Incone Tax Regs. A return position that has a
“reasonabl e basis” as defined in the regulation is not
attributable to negligence. 1d.

An exception to the section 6662 penalty applies when the
t axpayer denonstrates that: (1) There was reasonabl e cause for
t he under paynent, and (2) the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c). \Whether the taxpayer
acted with reasonable cause and in good faith is determ ned by
the relevant facts and circunstances on a case-by-case basis.

Stubblefield v. Comm ssioner, T.C. Mno. 1996-537; sec. 1.6664-

4(b) (1), Inconme Tax Regs. “Ci rcunstances that nay indicate
reasonabl e cause and good faith include an honest

m sunder st andi ng of fact or law that is reasonable in |ight of
all the facts and circunstances, including the experience,

knowl edge and education of the taxpayer.” Sec. 1.6664-4(b) (1),
I nconre Tax Regs. A taxpayer is not subject to the addition to
tax for negligence where the taxpayer nmakes honest m stakes in
conplex matters, but the taxpayer nust take reasonable steps to

determine the law and to conply with it. N edringhaus v.

Comm ssioner, 99 T.C. 202, 222 (1992). The nobst inportant factor

is the extent of the taxpayer’s effort to assess the proper tax
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l[tability. Stubblefield v. Conmm ssioner, supra; sec. 1.6664-

4(b) (1), Inconme Tax Regs.

On this record, the Court holds that petitioners are liable
for the penalty under section 6662(a) with respect to the
Schedul e C car and truck expenses, travel, neals, and
entertai nment expenses. M. Viar offered the foll ow ng

explanation for his failure to keep contenporaneous | ogs and

adequate records for his Schedul e C expenses: “lI had a rough
time during that five-year period. | used to keep MacAffie
receipts prior to that.” He further stated: “I think ny
personal problens, ny nedical problens, | just didn't keep the

receipts that | should have kept, and the ones | did keep,

m spl aced.” Nonet hel ess, the applicable |egal standards on
deductibility and record keeping are clear, and M. Viar’s

testi nony does not support a finding of reasonable cause for the
tax underpaynment attributable to the itens descri bed.

Petitioners are also |liable for the section 6662(a) penalty
with respect to the disallowed Schedul e E expenses. The lawis
clear that the use of a dwelling unit by a famly nmenber is
deened personal. Petitioners did not exercise reasonable care in
the reporting of this item nor did they take reasonable steps to
determne the |aw and conply with it. Respondent is sustained on
the penalty for the disall owed Schedule C and Schedul e E

expenses.
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




