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CARLUZZO, Special Trial Judge: This case was heard

pursuant to the provisions of section 7463.! Pursuant to section

1Unl ess ot herwi se noted, section references are to the
| nt ernal Revenue Code of 1986, as anended, in effect for the

rel evant peri od.

Rul e references are to the Tax Court Rul es of

Practice and Procedure.
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7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be cited as precedent for
any ot her case.

In a final notice of determ nation dated April 12, 2007,
respondent denied petitioner’s claimfor section 6015 relief with
respect to her joint and several liability arising fromthe 2000
joint Federal incone tax return she filed with intervenor (the
return). According to that notice, relief was deni ed because
petitioner “knew, or had reason to know, of the inconme or
deductions that caused the additional tax”. In a tinely petition
filed May 22, 2007, petitioner challenges respondent’s
determ nati on. Respondent now concedes petitioner’s entitlenent
to relief under section 6015(c). Intervenor is opposed to
allow ng petitioner any relief under section 6015. Petitioner’s
entitlenment to section 6015 relief depends, in |large part, upon
what she “knew’ or had “reason to know at the tinme she signed
the return, and we focus our attention on those points.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tine the petition was filed, petitioner resided in
California, and intervenor resided in Col orado.

Petitioner and intervenor were married February 14, 1997.
Several nonths later, in Septenber, intervenor, in his own nane

and with financing through a nortgage, purchased a house (the
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marital residence). Apparently petitioner’s credit rating at the
time precluded her participation in the acquisition of the
marital residence. Nevertheless, by quitclaimdeed executed by
intervenor after he acquired his interest in the marital
resi dence, she was nade a joint tenant.

Petitioner and intervenor separated in 2002 and were
di vorced in 2006. During the course of their marriage they filed
joint Federal incone tax returns for the years 1997 through 2001.

The 1997 Joint Federal |ncone Tax Return

Events that occurred during 1997 are relevant to the relief
petitioner seeks. During 1997 petitioner and intervenor attended
what was pronoted as a “financial planning semnar” in Mntego
Bay, Jamai ca, conducted by Anderson Ark & Associ ates (Anderson
Ark). In fact the purpose and scope of the sem nar was to market
interests in partnerships designed to reduce a partner’s incone
tax liability through illegitimte nmeans. |Intervenor bought into
a newy fornmed general partnership called GALEED Managenent,
whi ch was organi zed and domiciled in Gand Turk, Turks and Caicos
| sl ands (GALEED). Although not technically a partner in GALEED
petitioner was designated its “agent”.

Petitioner and intervenor’s 1997 joint Federal incone tax
return (the 1997 return) was prepared by an affiliate of Anderson
Ark and nmailed to them Both of themreviewed and signed it.

The 1997 return includes a Schedule E, Supplenental |ncone and
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Loss, showi ng a substantial loss attributable to GALEED. The
| oss elimnated what woul d ot herwi se have been their Federal
income tax liability for that year (excluding the Schedule E
| oss, the 1997 return shows over $200,000 in incone) and resulted
in a $42,536 incone tax refund, a portion of which was used to
make a cash purchase of a new Cadill ac.

The 2000 Federal | ncone Tax Return

During 2000 intervenor purchased an interest in Forth
Venture, L.L.C. (Venture), another entity pronoted by Anderson
Ark. Intervenor’s decision to acquire that interest was pronpted
by a conparison of two “nock” 2000 joint Federal incone tax
returns, each prepared by an affiliate of Anderson Ark. One
return projected a $29,421 joint incone tax liability of
petitioner and intervenor if the purchase was not nmade, and the
ot her projected an incone tax refund of $28,800, if the
partnership interest was acquired. The cost of the partnership
interest was $21, 000.

In order to finance intervenor’s purchase of an interest in
Venture, the marital residence had to be refinanced. The
refinanci ng was nmade nore conplicated because petitioner,
al t hough shown to be a joint tenant on the quitclaimdeed
executed years before, was not |liable on the note secured by the
original nortgage. Consequently, in a prearranged series of

events, petitioner reconveyed her interest in the marital
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residence to intervenor, intervenor refinanced the marital
residence in his own nanme, and, once again by quitclai mdeed,
petitioner’s joint tenancy in the martial residence was restored.
Petitioner recalls the series of events described above in
connection wth the refinancing of the marital residence but
conveniently clainms to have no recollection of the reasons for
doi ng so.

As it turned out and as with 1997, the return was prepared
by an affiliate of Anderson Ark and includes a Schedule E. That
schedul e shows a $356, 250 | oss attributable to Venture. As a
result the return shows no taxable incone (excluding the Schedul e
E loss, the return shows over $160,000 in inconme), no inconme tax
liability, a $28,800 overpaynent of incone tax, and a refund
claimfor that anobunt. By the time the return was fil ed,
however, respondent apparently was on to Anderson Ark pronotions,
and there is sonme question in the record whether petitioner and
i ntervenor ever received the refund.

Respondent’s Exam nation of Venture for 2000

As a result of an exam nation conducted in accordance with
the Tax Equity and Fi scal Responsibility Act of 1982 (TEFRA)
Pub. L. 97-248, 96 Stat. 324, admnistrative adjustnents were
made to Venture’'s 2000 return. Follow ng Venture’ s exam nation
petitioner and intervenor, each received a Notice of Final

Part nershi p Adm ni strative Adjustnent (FPAA), one issued on My
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16, 2005, and the other on June 20, 2005. Neither petitioner nor
intervenor filed a petition in this Court with respect to the
FPAAs. The adm nistrative adjustnents nade to Venture caused a
conput ational adjustnent (increase) to petitioner and
intervenor’s 2000 joint Federal incone tax liability of nore than
$75, 000 for 2000, and in due course, that increase was assessed.

The Notice of Deficiency for 2000

On May 22, 2006, after the dust fromthe TEFRA procedures
settled, petitioner and intervenor were issued what is comonly
referred to as an affected itens notice of deficiency for 2000.
In that notice respondent inposed a $6, 190 section 6662(a)
accuracy-rel ated penalty conputed with reference to the
additional tax liability assessed as a result of the disall owance
of the Venture |oss deduction clained on the return. Neither
petitioner nor intervenor filed a petition with this Court
chal l enging the inposition of that penalty, and that penalty,
along with related amounts, was assessed in due course.

Petitioner’'s Request for Section 6015 Reli ef

In a Form 8857, Request for Innocent Spouse Relief, received
by respondent on Cctober 1, 2006, petitioner requested relief
fromthe portion of her 2000 joint Federal inconme tax liability
that remai ned unpaid as of that date. 1In a final notice of
determ nation, dated April 12, 2007, respondent determ ned that

she was not entitled to the relief requested.
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As noted, respondent now concedes that petitioner is
entitled to relief under section 6015(c). Respondent and
petitioner have proceeded as though respondent’s concession
renders noot petitioner’s request for relief under section
6015(b) and (f), and we do |ikew se, focusing our attention
solely on petitioner’s entitlenment to relief under section
6015(c) .

Di scussi on

In general, spouses who elect to file a joint Federal incone
tax return for the taxable year are jointly and severally liable
for the entire amount of tax reported on the return, as well as
for the liability for any deficiency subsequently determ ned,
even if all of the incone giving rise to the tax liability is
all ocable to only one of them Sec. 6013(d)(3); Butler v.

Comm ssioner, 114 T.C 276, 282 (2000). “Section 6015, however,

provi des various nmeans by which a spouse can be relieved of this

joint and several obligation.” At v. Conm ssioner, 119 T.C

306, 311 (2002), affd. 101 Fed. Appx. 34 (6th Gr. 2004).

One neans is provided in section 6015(c). Upon election of
its application by the taxpayer, that section limts a spouse’s
liability for a deficiency to the portion of the deficiency
properly allocable to that spouse under section 6015(d). In
general, an itemthat gives rise to a deficiency on a joint

Federal incone tax return will be allocated to the individuals
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who file the joint return in the sane manner as that item would
have been allocated had those individuals filed separate returns.
Sec. 6015(d)(3)(A). As noted, respondent now concedes
petitioner’s entitlenment to relief under section 6015(c); this
concessi on presunmably contenplates a section 6015(d) allocation
satisfactory to both of them Separate and apart from any such
al l ocation, intervenor challenges petitioner’s entitlenent to
section 6015(c) relief.

According to intervenor, petitioner knew about the item
giving rise to the 2000 deficiency, that is, the deduction for
the loss from Venture, and that know edge disqualifies her from
section 6015(c) relief. The evidence overwhel m ngly woul d
support a finding that petitioner had “reason to know' about the
under statenent of tax shown on the return. See, e.g., Price v.

Conmm ssioner, 887 F.2d 959 (9th G r. 1989); King v. Conmm Ssioner,

116 T.C. 198, 204 (2001); Wener v. Comm ssioner, T.C. Mno.

2008-230; Levin v. Conmissioner, T.C. Meno. 1987-67. But a

requesti ng spouse’s “reason to know' of the itemis not
sufficient to deny relief under section 6015(c). |If, as here,
all of the other requirenments of that section have been
satisfied, then, as relevant here, relief is denied to the
requesti ng spouse only if the Comm ssioner “denonstrates that

* * * [the requesting spouse] had actual know edge, at the tine

such individual signed the return, of any itemgiving rise to a
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deficiency”. Sec. 6015(c)(3)(C; Charlton v. Conm ssioner, 114

T.C. 333, 341 (2000); Martin v. Comm ssioner, T.C Meno. 2000-

346. Normally, the “burden of proof” on the point rests with the
Comm ssioner. Here, it would seemthat respondent’s burden has
been rendered noot by respondent’s concession.? The question to
be addressed, then, is what becones of the evidence of
petitioner’s “actual” know edge offered by intervenor.

Al t hough the situation seldomoccurs in this Court, we
recogni ze that the burden of proof placed on one party can be
satisfied by evidence offered by that party’ s adversary.

See e.g., Bogk v. Gassert, 149 U. S. 17, 23 (1893) (“It not

i nfrequently happens that the defendant hinself, by his own

evi dence, supplies the mssing link.”); United States v. Brown,

53 F.3d 312, 314 (11th Gr. 1995 (“[A] defendant who chooses to
present a defense runs a substantial risk of bolstering the

Governnment’s case.”); United States v. Otiz-Rengifo, 832 F.2d

722, 726 (2d Cr. 1987) (“[We may |l ook to the defendant’s own
evidence to determ ne so fundanental a matter as whether there
was proof of all the elenents of the crinme charged.”). Under
appropriate circunstances, we would not be reluctant to deny

section 6015(c) relief to a requesting spouse if evidence offered

2The existence of the settlenent agreenent between
petitioner and respondent has appropriately been called to the
Court’s attention. The specific terns and conditions of the
agreenent between them appropriately, has not. See Fed. R
Evid. 408.
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by an intervenor, rather than the Comm ssioner, denonstrated that
such relief was unavail abl e because of the requesting spouse’s
“actual know edge” of “the itemgiving rise to the deficiency”.

O her than matters stipulated, which do not in and of
t hensel ves satisfy the burden contenplated by section
6015(c)(3)(C), respondent offered no evidence at trial.
Petitioner and intervenor each testified on his or her own
behal f, and nunerous docunents were introduced into evidence on
intervenor’s behalf. On balance, we find intervenor to be the
nore credible witness. Intervenor’s evidence shows petitioner’s
connection and involvenment with intervenor’s participation in
Anderson Ark pronotions over the years, including the year in
issue. As it relates to petitioner’s “actual” know edge,
intervenor’s evidence is persuasive, but it is not so conpelling
to require that the settlenent between respondent and petitioner
be di sregarded.

After careful review of all of the evidence we find that
petitioner is entitled to relief under section 6015, but only
pursuant to section 6015(c), and only as agreed between her and
respondent.

To give effect to that agreenent, and to otherw se refl ect

t he foregoing,

Deci sion will be entered

under Rul e 155.




